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es "The prosecutor in a capital offense case wanted to submit footprints taken inside a shoe as evidence. Two nights before the | 
| 


The Mealey’s E-Mail News Report notified the 

defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 

to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 

expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender? including Moore’s 
Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
When you need to go a step beyond cases and 

codes in your research, use the LexisNexis™ 


Total Research System—it’s how you know. 


LexisNexis” 


It’s how you know ™ 


a For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.810.5324 | 


*The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the 
LexisNexis online services within the last 30 days from the date of this publication. Additional restrictions may apply. Current LexisNexis 
customers should contact their account representative for information 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a 
trademark of LexisNexis, a division of Reed Elsevier Inc. Matthew Bender is a registered trademark of Matthew Bender Properties Inc 


Moore's Federal Practice is a registered trademark of Matthew Bender & Company, Inc 
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_ defense attorney received a Mealey’s E-Mail News Report about a case that questioned the admissibility of this evidence. = = 
| 5 
j 
a 
— 
| 
| 


651 East JEFFERSON STREET 
TALLAHASSEE, FLORIDA 
32399-2300 
(850) 561-5600 
www.FLABAR.org 
www. ficourts.org 


PuBLISHER 
John F. Harkness, Jr. 
Epitor 
Cheryle M. Dodd 
Associate Epitor 
Laura L. Johnson 
ASSISTANT EDiTor 
Britt Dys 
ADVERTISING DIRECTOR 
Randy Traynor 
SALES ASSOCIATE 
Bruce Mellinger 
CIRCULATION 
Georeen Busch 


Published monthly except July/August, 
which is a combined issue, by The Florida Bar, 
651 East Jefferson Street, Tallahassee 32399- 
2300, telephone (850) 561-5600. Periodicals 
postage paid at the Post Office in Tallahas- 
see, Florida 32399-2300 and at additional 
mailing offices. The Florida Bar Journal, ISSN 
0015-3915, Pulb. No. 200-960. 

Subscriptions: Florida Bar members re- 
ceive the Journal as part of their annual dues 
payment. Nonmember subscriptions are $50 
a year; single magazine copies, $5; Septem- 
ber directory issue $40 ($30 to Bar members). 
Single copy sales subject to Florida sales tax. 

Advertising copy is reviewed, but publi- 
cation herein does not imply endorsement 
of any product, service or opinion adver- 
tised. Advertising rate cards will be fur- 
nished upon request. Rates available by 
calling (850) 561-5601. 

Views and conclusions expressed in ar- 
ticles herein are those of the authors and not 
necessarily those of the editorial staff, officials 
or Board of Governors of The Florida Bar. 

The Florida Bar Journal welcomes letters 
to the editor. Letters should be no longer than 
500 words and may be edited. Letters shouid 
be directed to “Letters to the Editor,” The 
Florida Bar Journal, 651 E. Jefferson St., Talla- 
hassee, Florida 32399-2300 or e-mailed to 
cdodd@flabar.org. 

©2004 The Florida Bar. Printed in U.S.A. 

POSTMASTER: Send change of address to 
The Florida Bar, Membership Records, 651 East 
Jefferson Street, Tallahassee, Florida 32399- 
2300. 


2 THE FLORIDA BAR JOURNAL/JUNE 2004 


JUNE 2004 


Feature 


The Minority Gets It Right: The Florida Supreme Court 
Reinvigorates the Crashworthiness Doctrine 

in D’Amario v. Ford 

by Edward M. Ricci, Theodore J. Leopold, and Benjamin Saizillo 


Columns 


Letters 


Time Moves On 
by Miles McGrane 


The Florida Supreme Court Finds No Liability for Aiding or 
Abetting a Fraudulent Transfer 
by Denis Kleinfeld and Jonathan Alper 


The Return of the Pink Panther or Johnson v. Davis, Redux 
by Whilden S. Parker 


Family Law Economics, Child Support, and Alimony: 
Ruminations on Income, Part II 
by Steven J. Willis 


Reports 


Annual Reports of Committees of The Florida Bar 
Annual Reports of Sections and Divisions of The Florida Bar 


VOLUME LXXVIII, NO. 6 


14 


22 


29 


34 


40 
71 


Cover art by Joe McFadden 


Fee? 
= 
4 
| 
} 
| 
4 
i 
{ 
} 
} 
{ 
ith 
| 
q 
vos 


Workers’ Compensation 


pnna M. Ballman 
[Michael Burman 
aria I. Casablanca 
da Chamberlain 

| David Fonvielle 
C. Furr 
illiam C. Gentry 
avid H. Gold 

an Goldfarb 

artin L. Haines, III 
bbert C. Kain, Jr. 
chard L. Mamele 
art R. Manoff 
iriam E. Mason 
A. McGrane 
Hkeph P. Milton 
ary Ann Morgan 


pphen E. Nagin 


pny D. Ronner 


: gene E. Shuey 
i 


Ann Stiles 


} 
} 
la L. Walborsky 


Hanne Jay Weaver 


1 M. Weissman 


| Florida 
Network 


Burket & Hart, PA. 
Fort Meyers 239 337-4800 
Peter C. Burkert & 
Kim Patrick Hart 
Personal Injury & 


Hicks & Kneale, PA. 
Miami 305 374-8171 
Mark Hicks 
H. Dohn Williams & 
Roger Blackburn 
Civil Appellate Law & 


Commercial Litigation 


And Individually... 


Donna M. Ballman, PA. 
Employment Law: Individual & Management 
Burman, Critton & Luttier 
Commercial Litigation 
Maria I. Casablanca, P.A. 
Board Certified: Immigration & Nationality Law 
Law Offices of Linda Chamberlain 
Board Certified: Elder Law 
Fonvielle, Lewis, Foote & Messer 
Personal Injury Law: General 
Furr and Cohen, P.A. 
Bankruptcy & Workout Law: Comm. Creditor/Debtor 
Law Office of W.C. Gentry 
Personal Injury Law: General, Med. Mal. & Prof. Mal. 
Goldfarb, Gold, Gonzalez & Wald, P.A. 
Personal Injury Law: General 
Goldfarb, Gold, Gonzalez & Wald, P.A. 
Personal Injury Law: General 
Martin L. Haines, III Chartered 
Board Certified: Marital & Family Law 
Fleit, Kain, Gibbons, Gutman, Bongini & Bianco, PL. 
Intellectual Property & Computer Law 
Hutchison, Mamele & Coover, P.A. 
Family Law & Criminal Defense Law 
Manoff & Schutz, PA. 
Board Certified: Marital & Family Law 
Sessums, Mason & Black P.A. 
Board Certified: Marital & Family Law 
McGrane, Nosich & Ganz, PA. 
Personal Injury Law: Defense & Med. Mal. Defense 
Milton, Leach & D’Andrea, P.A. 
Personal Injury Defense Law & Personal Injury Law 


Billings, Cunningham, Morgan & Boatwright, P.A. 


Personal Injury Law: General, Med. Mal. & Prof: Mal. 
Nagin Gallop Figueredo, P.A. 
Board Certified: Antitrust & Trade Regulation Law 
Professor: St. Thomas University School of Law 
Civil Appellate Law 
Eugene E. Shuey, P.A. 
Commercial Real Estate Law 
Stiles, Taylor & Grace, P.A. 
Workers’ Compensation Law 
Paula L. Walborsky, Attorney At Law 
Family Law 
Harrell & Johnson, PA. 
Personal Injury Law: General 
Joel M. Weissman, P.A. 
Board Certified: Marital & Family Law 


Visit: www.lawlead.com 
For All Of Our Leading Florida Attorneys 


eading American Attorneys Congratulates the Following on Their Selection as 
pading Florida Attorneys . . . 


Friedman and Friedman, P.A. 
Coral Gables 305 446-6485 
Gary Alan Friedman & 
Marvin Ross Friedman 


Ft. Lauderdale 
W. Palm Beach 
Miami 
Clearwater 
Tallahassee 
Boca Raton 
Jacksonville 
Boca Raton 
Miami 

Lake Park 

Ft. Lauderdale 
Sanford 

W. Palm Beach 
Tampa 

Coral Gables 
Jacksonville 
Orlando 
Miami 

Miami 

W. Palm Beach 
Tampa/Miami 
Tallahassee 
Jacksonville 


W. Palm Beach 


Personal Injury, Medical Malpractice, 7 
Wrongful Death & Products Liability § 


954 680-6669 
561 842-2820 
305 577-4220 
727 443-7898 
850 422-7773 
561 395-0500 
904 356-4100 
561 416-2882 
305 371-3111 
561 863-5400 
954 768-9002 
407 322-4051 
561 655-3993 
813 251-9200 
305 442-4800 
904 346-3800 
407 425-2000 
305 854-5353 
305 623-2322 
561 697-3300 
813 251-2880 
850 561-0707 
904 296-9400 
561 655-4655 


AMERICAN 
WwW) rae 153 
YOU Magda 2 
fiend 
OF retative 
; 
process, | 
practicing 
hry 


PRESIDENT 
Miles McGrane 


PRESIDENT-ELECT 
Kelly Overstreet Johnson 


Executive DirECTOR 
John F. Harkness, Jr. 


BOARD OF GOVERNORS 


First Circurt Alan B. Bookman; Seconp Circurt 
Lawrence E. Sellers, Jr, Michael J. Glazer: 
THird Circut Gregory S. Parker; FourtH Cir- 
cut Grier Wells, Henry M. Coxe Ill; FirtH 
Circurt William H. Phelan, Jr.; SiH Circur 
Louis Kwail, Murray B. Silverstein; Seventy Cir- 
cut Charles C. Ebbets; Eighth Circuit Robert 
A. Rush; NintH Circuit Mayanne Downs, 
Russell W. Divine, Warren W. Lindsey; TentH 
Circurt Robert M. Brush; EveventH Circur Fran- 
cisco R. Angones, David B. Rothman, Ervin 
A. Gonzalez, Jennifer R. Coberly, Don L. 
Horn, Sharon L. Langer, David W. Bianchi, 
Steven Chaykin; Circum Kimberly A. 
Bald; THirTeENTH Circun Timon V. Sullivan, John 
F, Rudy Il, Gwynne Alice Young; FourteentH 
Circum Rob Blue, Jr.; FirteentH Circut John G. 
White Ill, Jeraid S$. Beer, Michael T. Kranz, 
Amy Lee Smith; Sixteenth Circuit James S. 
Lupino; SeventeentH Circut Alan C. Brandt, 
Jr, Nancy W. Gregoire, Henry Latimer, 
Jesse H. Diner, Frank C. Walker Il; EicHTeENTH 
Circur Clifton A. McClelland, Jr.; NineteeNTH 
Circuit Harold G. Melville; TwennietH Circur J. 
Christopher Lombardo, A. Lawrence Ring- 
ers; Out-of-State Richard A. Tanner, lan M. 
Comisky, Gary J. Leppla, Brian D. Burgoon; 
Presipent YLD Mark A. Romance; Presipent- 
eect YLD Michael J. Faehner; Pusuc Mew- 
Bers, Solomon L. Badger lil, Vivian L. Hobbs. 


EDITORIAL BOARD 


Cuair Valerie G. Itkoff, Miami; Vice Cuair 
Robert C. Downie |i, Tallahassee; Vice 
Cuair John R. Reid, Jr., Maitland; Ashish 
G. Airan, Orlando; Nader F. Anise, Boca 
Raton; Dean Bunch, Tallahassee; Allison 
E. Butler, Stuart; David E. Cannella, 
Orlando; David R. Cassetty, Coral 
Gables; Susan G. Chopin, West Palm 
Beach; Jennifer A. Dietz, Tampa; Annette 
C. Escobar, Miami; David J. Federbush, 
Bethesda, MD; Cleveland Ferguson Ill, Ft. 
Lauderdale; Pearl Goldman, Ff. 
Lauderdale; Timothy M. Hughes, Orlando; 
Jason K. Kellogg, Miami; Jeffrey D. 
Kottkamp, Ft. Myers; Benedict P. Kuehne, 
Miami; Erin M. Larrinaga, Tampa; Jay 
Paul Lechner, Tampa; Brendan M. Lee, 
Tampa; Kelly B. Lefferts, Tampa; Steven 
B. Lesser, Ft. Lauderdale; Jason S. 
Lichtstein, Ft. Lauderdale; Brittany A. 
Long, Tallahassee; Veronica J. Luyster, 
Lake Worth; Lisa M. Macci, Boca Raton; 
Elizabeth A. McRae, Tampa; Mary S. 
Miller, Tallahassee; Michael G. Moore, 
Miami; Amy E. Osteryoung, St. Augustine; 
Tamela |. Perdue, Tallahassee; Amy D. 
Ronner, Opa Locka; Richard A. Sachs, Ft. 
Lauderdale; Luis Salazar, Miami; Leslie 
K.R. Stein, Temple Terrace; Howard A. 
Tescher, Ft. Lauderdale; Gary D. Weinfeld, 
Miami; Boarp Liaison: Charles Chobee 
Ebbets, Daytona Beach. 


A Question of Sources 

I read with interest the March 
article, “Analysis of Asset Protection 
Plans for Physician Practice 
Groups,” by Thomas O. Wells and 
Nick Jovanovich. 

No matter what one’s point of 
view on the political spectrum, I 
think it important that, when we 
state something as fact, we are able 
to substantiate it. In this regard, the 
entire first paragraph of the article 
fails. Every bit of information in the 
first paragraph, where the authors 
set out the reasons for their work 
later on, is based upon press re- 
leases that cannot be verified or— 
in one case—even discovered. 

The Employment Policy Founda- 
tion is what some would term a 
right-wing think tank. The second 
cited basis is the Coalition to Heal 
Health Care in Florida, whose web 
page cited has been closed. The third 
fact-based cite is again a right-wing 
think tank. 

Whether we agree or diagree that 
there is a health care crisis, whether 
we agree or disagree that medical 
malpractice presents any type of 
problem is beside the point. We are 
the givers of facts, especially be- 
tween and among ourselves. If we 
are going to cite something, let us 


cite something that can be checked. 
Iam sure the authors present timely 
and critical information to the sub- 
ject matter in their article. I would 
hate to see their work lessened by 
an introduction which is clearly 
based in political rhetoric. 

JEFFREY L. PRICE 
Gainesville 


More on D’Amario 

I am always interested in an ar- 
ticle that suggests that a case in 
which I was involved was wrongly 
decided by the Florida Supreme 
Court. Such is the suggestion by 
Larry M. Roth in “The Florida Su- 
preme Court Needs a Second Look 
at Second Collision Motor Vehicle 
Cases” (April). 

In criticizing the court, the author 
should always be very careful to ac- 
curately describe the opinion being 
considered, else his objectivity might 
be questioned. 

The author describes the action as 
being a wrongful death action. It was 
not. In the collision, the plaintiff sus- 
tained a relatively minor fracture. 
When the car caught fire later, the 
plaintiff received serious burns de- 
priving him of part of three limbs, 
and he sustained significant scarring 
over a substantial portion of his body. 


Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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In addition, contrary to the author’s 
statement, the trial court ordered a 
new trial. The district court of appeal 
reversed the trial judge and the 
Florida Supreme Court reinstated 
the trial judge’s original order grant- 
ing a new trial. 

When the facts of D’Amario are 
stated accurately, the author’s criti- 
cism of the court should be severely 
questioned. There was absolutely no 
question that the plaintiff’s loss of 
three limbs and his horrific scarring 
was caused entirely by the fire. Be- 
tween the car’s collision and the start 
of the fire, the three boys in the car 
were heard to be talking among them- 
selves by third parties. The driver and 
another passenger died as a result of 
the fire. The facts are significant, par- 
ticularly since the author constantly 
refers to the plaintiff's injuries as “en- 
hanced” injuries, when in fact the 
plaintiff's burn injuries were not “en- 
hanced” by the fire that followed the 
collision with the tree. The plaintiff's 
burn injuries and the loss of limbs 
were totally and completely caused 
by the fire that the plaintiff alleged 
occurred because a safety mechanism 
in the car specifically designed to pre- 
vent fires in collisions failed. The de- 
fense made no claim whatsoever that 
any of the burn injuries would have 
occurred in the absence of the fire. 
Likewise, the defense stipulated that 
the injured plaintiff had consumed no 
alcohol and was in the backseat at the 
time of the incident, having joined the 
two other boys only shortly before the 
accident. At trial the parties also 
stipulated that the cause of the ini- 
tial collision in D’Amario was due to 
the negligence of the driver of the ve- 
hicle. In addition, it was essentially 
conceded that the fire, if caused by 
gasoline, could not have occurred ab- 
sent a defect in the vehicle. The issue 
regarding the cause of the fire in- 
volved a dispute as to whether the fire 
was caused by gasoline—thus indi- 
cating a defect—or whether it was 
caused by oil and other combustible 
fluids freed during the accident, 
which concededly, would not have 
been due to a vehicle defect. 

Without any relation to the facts 
in D’Amario, the author describes 
“how motor vehicle crash injuries 


occur” and elaborately describes how 
many such crashworthy cases arise 
by referring to cases totally differ- 
ent than D’Amario. He then jumps 
to the unsupported conclusion that 
the court in D’Amario was wrong. 
The author says that second injury 
cases are “caused within millisec- 
onds: in the time it takes to blink an 
eye, the injury event is already over.” 
That statement does not remotely 
describe the facts in D’Amario. 

The D’Amario case is much differ- 
ent than the “split-second” crashwor- 
thiness cases used to support the 
author’s argument that D’Amario 
was wrong. It is even arguable that 
D’Amario would not be controlling 
in the “split-second” accidents the 
author describes. That argument 
was not made by the author. I am 
sure it will be made in other cases 
later. In the meantime, his criticism 
of the Florida Supreme Court in 
D’Amario is badly misplaced. 

BILL WAGNER 
Tampa 


Questioning Point of View 

In reading the April issue, I note 
there are two articles to wit: “Fore- 
seeable Zone of Risk: Confusing 
Foreseeability with Duty in Florida 
Negligence Law” by William N. 
Drake, Jr., and “The Florida Su- 
preme Court Needs a Second Look 
at Second Collision Motor Vehicle 
Cases” by Larry M. Roth. 

While I found the articles interest- 
ing, I note that Mr. Drake is a mu- 
nicipal attorney and views his sub- 
ject with a defendant’s point of view. 
I also note that Mr. Roth is a defense 
attorney who views his article from 
the same vantage point, defense. 

While I don’t necessarily disagree 
with the viewpoints of these people, 
I do believe that the Bar Journal, 
being the voice of both plaintiff and 
defense attorneys, should not allow 
these people to present their point 
of view unless they are identified as 
being on either the plaintiff’s or de- 
fense side of a question. Quite can- 
didly, I see both articles being writ- 
ten as if the writers were 
disinterested without a disclaimer as 
to whether these are the views of The 
Florida Bar. The Bar is composed of 
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both sides and the bias or prejudice 
of any authors should be clearly des- 
ignated so that those people who do 
not readily become involved in the 
questions of plaintiff or defendant 
are advised that it is only one point 
of view being presented by the ar- 
ticle. This is not being done and it 
appears to me that a point of view is 
presented to the noninformed mem- 
bers of the Bar as if it were the 
postion of the entire organization 
being set forth in the article. 

LEONARD ROBBINS 
Hollywood 


I am disappointed that the editors 
of The Florida Bar’s premier publica- 
tion would let slip into print an ar- 
ticle as biased as Larry Roth’s recent 
piece on the D’Amario decision and 
Florida’s crashworthiness doctrine. 
The issues presented in D’Amario 
(and associated crashworthiness is- 
sues) are exceedingly complex. But 
you wouldn’t know that by reading 
Mr. Roth’s article. It is instead a thinly 
veiled sales pitch for the defense bar’s 
view of the matter which, as such, 
necessarily betrays a fundamental 
misunderstanding of tort causation 
theory while refusing to address ob- 
vious and valid competing ap- 
proaches. The Bar Journal should 
serve as a forum for addressing cut- 
ting edge issues in all their complex- 
ity, not as a soapbox for attorneys to 
gripe about their court losses. 

Matt SCHULTZ 
Pensacola 


The Journal has long provided a forum 
for thought-provoking articles written 
by various authors with diverse points 
of view. (See page 14 of this issue for 
another perspective on D’Amario.).As 
stated each month in the masthead on 
page 2, “Views and conclusions ex- 
pressed in articles herein are those of 
the authors and not necessarily those of 
the editorial staff, officials or Board of 
Governors of The Florida Bar.” 


Accountability in 

Branches of Government 
Regarding “Who Needs An Inde- 

pendent Judiciary?” by Judge Peter 

D. Webster (February), it is true that 
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t is hard to believe that almost 

a year ago I took the oath as 

the 55th president of The 

Florida Bar. It has been both a 
high honor and a privilege serving 
as your president. I have enjoyed 
both the ceremonial aspects of the 
office as well as working on the very 
serious issues that face our profes- 
sion, the judiciary, and society. If you 
can bear with me just a little longer, 
I would like to summarize what we 
have done and what I think is still 
left to be done. 


For the Children 

The needs of children have always 
been very dear to me. There are far 
too many children caught up in fos- 
ter care, languishing in mental 
health facilities, attempting to sur- 
vive the mean streets, and being 
bounced from court to court. I chal- 
lenged you, my fellow Bar members, 
to make a difference by making a 
voluntary $45 contribution to The 
Florida Bar Foundation. This would 
provide legal assistance to children 
through grants to legal aid and 
other legal services programs across 
Florida. The procedure was easy: 
Members were asked to add an ad- 
ditional $45 to their annual Bar 
fees. 

I challenged the membership to 
raise $250,000. While we did not 
reach that goal, by mid-April, we 
had raised $182,547.62. Although 
this is shy of what we wanted to 
achieve, the improvement over the 


Time Moves On 


prior year’s contribution was signifi- 
cant. This year’s total was 3.5 times 
more than last year’s amount of 
$47,940, and we had almost twice 
as many donors (3,000 this year). 

Significant funds were also given 
from groups, including $25,000 from 
the Young Lawyers Division, $2,500 
from the Administrative Law Sec- 
tion, and $1,000 from the Workers’ 
Compensation Section. Both the 
Broward County and the Dade 
County bar associations contributed 
$1,000 each. Additionally, a few in- 
dividuals gave above and beyond 
what was requested: Marvin A. 
Urquhart, Jr., and Nicholas Pope. 

I join Foundation President An- 
drew O’Malley in thanking each of 
you for these gifts that clearly show 
you care for the children in the state 


of Florida. Every dollar donated will 
directly help a child in need reach 
his or her potential in becoming a 
contributing member of society. 

When I traveled the state, urging 
Bar members to become more active 
in pro bono efforts, I learned that 
while many wished to help, they 
feared they didn’t know how to do 
so. That concern led to “Children Are 
in Need—Every Lawyer Can Help: 
What You Can Do and How To Do 
It,” a seminar cosponsored by the 
Public Interest Law Section and the 
Real Property, Probate and Trust 
Law Section at the January midyear 
meeting. This seminar offered an 
overview of how to represent chil- 
dren in court and, for those commit- 
ting to represent at least one child 
in need of legal services, the cost to 
attend was waived. Fifty-four attor- 
neys who had never represented 
children before committed to repre- 
sent at least one child. We will re- 
peat this seminar at the Bar’s an- 
nual meeting later this month. 

This is a cause that speaks to our 
very humanity and as attorneys we 
have a special responsibility to use 
our legal knowledge to give children 
a voice. 

The Board of Governors voted last 
fall to make the Special Committee 
on the Legal Needs of Children a 
permanent Bar committee to ensure 
that continuing attention is paid to 
the implementation of the recom- 
mendations of the Bar’s Commis- 
sion on the Legal Needs of Children. 


There are far too many children caught up in foster care, 
languishing in mental health facilities, attempting to survive 
the mean streets, and being bounced from court to court. 
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The independence and objectivity of the judicial nomination 
process is crucial to the protection of the court system, and 
the Bar is committed to help in any way to encourage 
the selection of the best judges for our courts. 


I am happy to say that former Bar 
President Edith Osman came back 
from “retirement” to assist us in the 
committee’s very important first 
year of work. 

Last, the Communications Com- 
mittee added a bulletin board to the 
Bar’s Web site where children’s 
groups in need of legal assistance 
could post requests. The Bar then 
matched the organizations with law- 
yers willing to provide either free 
counsel or serve in another way. I 
hope all of you will join in this ef- 
fort, no matter what type of work 
you do. To date, there have been 133 
Bar members who have been 
matched to 56 organizations. 


Trial Court Funding 

When I became president of the 
Bar, I pledged to make a priority 
both the defense of our honorable 
profession and preservation of an 
independent judiciary. One of the 
greatest challenges we now face 
started in 1998, when voters ap- 
proved Revision 7 to Article V of the 
Florida Constitution. This revision 
shifted the burden for funding our 
court system from the county to the 
state beginning in July 2004. While 
the amendment provided six years 
for implementation, the deadline 
quickly approached, and the first 
phase had to be completed during 
this year’s legislative session. 

As the state went through the pro- 
cess of shifting the costs of the trial 
courts, Chief Justice Harry Lee 
Anstead and I traveled the state vis- 
iting editorial boards to gain sup- 
port for full funding of the judiciary 
and to educate the public and the 
legislature about the importance of 
a well-funded, independent court 
system. 

This has been a painful process 
which will not be completed, even 
after the legislature decides at what 
level it will fund the “essential” ele- 


ments of the state court trial sys- 
tem. We still need to ask the indi- 
vidual counties to continue some 
level of funding for the court system 
to ensure the people of Florida have 
the same level of services on July 1, 
2004, that they had in the past. This 
is not a Bar leadership issue alone. 
Along with our chief justice, I call 
on all lawyers in Florida to join with 
us in continuing to speak out on this 
issue. We must continue to educate 
the citizens of Florida, the members 
of the Florida Legislature, and our 
individual county commissions of 
the vital role the courts play in our 
day-to-day lives. 

In 1776, John Adams published a 
pamphlet, “Thoughts on Govern- 
ment.” He stated that essential to 
the stability of government and to 
enable an impartial administration 
of justice, separation of judicial 
power from both the legislative and 
executive is required. There must be 
an independent judiciary, subservi- 
ent to none. Nothing has changed in 
the past 227 years. The judiciary 
must remain a co-equal third 
branch of government. 


Judicial Selection 

This year we were faced with a 
series of complaints arising from 
one of the judicial nominating com- 
missions in our state. Because the 
Bar highly values the judicial selec- 
tion process and the vital impor- 
tance of the work that goes into that 
process, we worked to strengthen 
the judicial nominating commission 
system. 

The independence and objectivity 
of the judicial nomination process 
is of the utmost importance and is 
crucial to the protection of the court 
system as a whole, and the Bar is 
committed to help in any way to 
encourage the selection of the best 
possible judges for our Florida 
courts. No matter what political af- 
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filiation or ideology any American 
holds, all must agree that fairness 
should be the ultimate goal of our 
courts and our judges. The courts 
strive to be fair, and processes are 
in place to improve our court sys- 
tem in areas such as increased ac- 
cess and more rapid resolution of 
conflicts. 

What Floridians definitely do not 
want is for their courts to be politi- 
cized. In a recent survey of regis- 
tered Florida voters, it was clear 
that our citizens do not want the 
courts or those involved in the judi- 
cial selection process to respond to 
political pressure in any way. 

Though not perfect, I believe our 
judicial nominations process is de- 
signed in such a way to be both fair 
and impartial. It relies on a cross-sec- 
tion of citizens from our state to care- 
fully examine the applicants and 
thoughtfully deliberate before they 
make their nominations to the gover- 
nor. The Florida Bar will continue to 
evaluate this process to ensure that 
the best qualified individuals are 
nominated to the governor. 


Lawyer Regulation 

Early in my term I asked board 
members Hank Coxe and Henry 
Latimer to form a commission to 
completely evaluate the Bar’s griev- 
ance process. This led to the forma- 
tion of the Bar’s Special Commission 
on Lawyer Regulation, which has 
embarked on this long-overdue re- 
view. Part of the contributing factors 
for this project were the contrasting 
opinions on this issue: Those who 
work closely with the grievance pro- 
cess believe that it works well, while 
the public views this process as slow 
and too protective of lawyers. Addi- 
tionally, some of our members be- 
lieve this disciplinary system re- 
sponds with knee-jerk reactions and 
is far too punitive. Because this pro- 
gram accounts for over half of an- 
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nual members’ fees and approxi- 
mately 40 percent of its budget, it 
definitely merits the Bar’s attention 
in addressing these concerns. There 
is nothing wrong with the current 
system, but it’s time to evaluate the 
process for ways to improve it. 

In an effort to glean more infor- 
mation for this study, the commis- 
sion sent surveys to a cross-section 
of people who have participated in 
the grievance process over the past 
three years: those filing grievances, 
referees, and others. 

The survey has been met with an 
invigorating response. It has ex- 
ceeded expectations with over 3,000 
returns, with additional comments 
and suggestions submitted for con- 
sideration. The commission has 
been divided into subcommittees to 
better analyze the data. Whether 
the feedback is good or bad, we now 
have all of the information we need. 

While it was expected the com- 
mission would complete its work in 
one year, we underestimated the 
magnitude of the job. It is now pro- 
jected that the commission’s final 
report will be returned some time 
next year. At the end of the 2004-05 
Bar year, we should have a better 
idea of what changes, if any, the Bar 
needs to make in the area of lawyer 
regulation. 


Diversity in the Profession 

A bold initiative to help shape the 
future of The Florida Bar took place 
April 16 and 17 at St. Thomas Uni- 
versity School of Law when dozens 
of lawyers, law school faculty, and 
judges met at the Symposium on 
Diversity in the Legal Profession. 
The charge for this group was to pro- 
duce concrete recommendations on 
how we can improve diversity 
within the legal profession in order 
to make the membership of The 
Florida Bar reflect society within 10 
years. 


This symposium was chaired by 
Maryanne Lukacs, who was ably as- 
sisted by Katherine Silverglate and 
Wilhelmena Tribble. The partici- 
pants responded brilliantly with a 
variety of proposals. These propos- 
als included suggestions on how we 
can increase minority enrollment in 
the law schools, how the law schools 
can improve on their graduation 
rates for minority students, how we 
can improve on the minority pass- 
ing rate of the bar exam, and how 
we can assist minorities in obtain- 
ing employment following gradua- 
tion. 

There were a number of sugges- 
tions as to how the Bar can increase 
minority participation in its sec- 
tions, committees, and leadership. 
Obviously, there was also a great 
deal of discussion as to how we can 
increase the presence of minorities 
within the judiciary. 

All of these recommendations 
were presented informally to the 
Bar Board of Governors at its late 
May meeting and were covered in- 
depth in the May 1 issue of the Bar 
News.The symposium’s final report 
will be presented shortly. Both 
President-elect Kelly Overstreet 
Johnson and President-elect Desig- 
nate Alan Bookman have pledged to 
follow through on these recommen- 
dations. It is hoped that the sympo- 
sium itself will become an annual 
event to demonstrate our continued 
commitment to embracing diversity 
within our profession. 


Where Did the Time Go? 

While much was accomplished, 
much still needs to be done. I am 
happy to say that the zeal and dedi- 
cation I believe I had at the beginning 
of my year is also present in both 
Kelly Overstreet Johnson and Alan 
Bookman. There is no question that 
The Florida Bar is in good hands. 

I thank each of you for giving me 
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this once-in-a-lifetime opportunity. 
Patty and I had a great year and 
made countless new friends. 

As we all know, one does not ac- 
complish things in life alone. I 
would like to thank all of my 
friends and colleagues at my law 
firm, McGrane, Nosich & Ganz, 
P.A., for their support and forbear- 
ance this past year. To the magnifi- 
cent staff at The Florida Bar, thank 
you for doing the heavy lifting. 
Without each of you, we could not 
have accomplished what we did this 
year. A very special thank you to 
my “team” at The Florida Bar: Vicki 
Brand, Cheryle Dodd, Francine 
Walker, Paul Hill, my assistant, 
Tina Ruffin, and the best executive 
director in the United States, Jack 
Harkness. I need to thank Steve 
Metz, our outside legislative coun- 
sel, for keeping me from getting lost 
in the legislative maze. 

Throughout this year people have 
constantly thanked me for making the 
“sacrifice” to serve as Bar president. 
The sacrifice was not mine; it was my 
family’s. To Blake, Ashley, and Miles, 
thank you for being so understand- 
ing this past year. I am so proud of 
each of you in what you have accom- 
plished. And to my life partner, our 
First Lady, Patty, thank you for your 
love, support, and advice. 

This past Christmas, my assis- 
tant, Tina Ruffin, gave me a paper- 
weight that I keep on my desk. This 
paperweight has engraved on it, “Be 
the change you wish to see in the 
world.” I leave you with that 
thought. 

My friends, today is a great day 
to be a Florida lawyer. I am proud 
to be one. You should be too. 


Mites McGRANE 
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The Minority Gets It Right: 


The Florida Supreme Court 


Reinvigorates the Crashworthiness 
Doctrine in D’Amario v. Ford 


by Edward M. Ricci, Theodore J. Leopold, and Benjamin Salzillo 


ince its recognition more than 30 years ago, the 

crashworthiness doctrine has become a central 

tenet of products liability law. The doctrine ap- 

plies principally in so-called “second collision” or 
“enhanced injury” cases involving automobile crashes 
with two distinct “collisions.”! The first collision causes 
the accident itself (vehicle A hits vehicle B). The second 
collision causes the plaintiff’s so-called enhanced inju- 
ries (during the impact with vehicle B, the driver of ve- 
hicle A strikes the interior of his vehicle and is injured 
or killed). The crashworthiness doctrine simply holds that 
the manufacturer of the vehicle is liable—in negligence 
and/or strict liability—for the enhanced injuries sus- 
tained from the second collision. 

Even though the doctrine itself is relatively straight- 
forward, some aspects of its application are not. Fore- 
most among them is whether a manufacturer can reduce 
its liability for a victim’s enhanced injuries by appor- 
tioning fault among those parties who caused the initial 
collision. 

Two lines of cases have emerged in this hotly con- 
tested debate. The majority view holds that a 
manufacturer’s fault in causing enhanced injuries may 
be reduced by the fault of those (i.e., the plaintiff or 
third parties) who caused the initial collision. The mi- 
nority position, by contrast, maintains that because a 
manufacturer is solely responsible for its product’s 
defects, it should also be solely liable for the enhanced 
injuries caused by those defects. 
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This debate is more than academic. Crashworthiness 
cases frequently involve catastrophic injuries, e.g., death, 
paralysis, and brain damage, that are quite often the 
result of a second collision caused by a product defect. 
Permitting manufacturers to reduce their liability for 
these injuries by contending that they were actually 
caused by the parties responsible for the initial collision 
dramatically impacts the equities, economics, and out- 
comes of automotive products liability cases. 

The majority view has long had numbers on its side.” 
And after the Restatement (Third) of Torts lent its for- 
mal support in 1998, it seemed to have momentum as 
well.* Then, in a turn against the tide, the Florida Su- 
preme Court in November 2001 issued D’Amario v. Ford, 
806 So. 2d 424 (Fla. 2001), a well-reasoned opinion that 
firmly aligned Florida with the minority view and over- 
turned a 1995 Florida appellate court decision that had 
previously put Florida in the majority camp. 

Through its profile, thoroughness, and purposeful re- 
jection of the majority view, D’Amario takes a provoca- 
tive stand in crashworthiness jurisprudence. Yet the 
question remains: Is the decision true to—or a depar- 
ture from—the principles that led to the development of 
the crashworthiness doctrine 35 years ago? 

This article attempts to answer this question by 1) 
considering the majority and minority positions regard- 
ing the application of comparative fault principles in 
crashworthiness cases; 2) exploring the D’Amario deci- 
sion in detail; and 3) discussing its implication for deal- 
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The court held: “[A] manufacturer is under a 

duty to use reasonable care in the design of 

its vehicle to minimize the unreasonable risk 
of injuries in the event of collisions.” 


ing with claims of comparative fault 
in crashworthiness cases. 


Birth of the Doctrine 

The crashworthiness doctrine for- 
mally began in 1968 with the Eighth 
Circuit Court of Appeals decision in 
Larsen v. General Motors Corp., 391 
F.2d 495 (8th Cir. 1968). The case 
centered on severe injuries suffered 
by the plaintiff when the steering 
mechanism of his 1963 Chevrolet 
Corvair thrust backwards and 
struck him in the head during a 
head-on collision. The plaintiff 
claimed that the steering assembly 
was defective and caused him to 
suffer enhanced injuries that he 
would not have suffered had it been 
properly designed. The defendant- 
manufacturer, General Motors, ar- 
gued that it had “no duty whatso- 
ever to design and manufacture a 
vehicle which is otherwise ‘safe’ or 
‘safer’ to occupy during collision im- 
pacts.”* The court pointedly dis- 
agreed. It first observed that 
“(wlhile automobiles are not made 
for the purpose of colliding with each 
other, a frequent and inevitable con- 
tingency of normal automobile use 
will result in collisions and injury- 
producing impacts.” After conclud- 
ing that such collisions and injuries 
were foreseeable, the court held that 
manufacturers have a reasonable, 
but not absolute, duty to minimize 
them: “[A] manufacturer is under a 
duty to use reasonable care in the 
design of its vehicle to minimize the 
unreasonable risk of injuries in the 
event of collisions.”® 

The court also rejected General 
Motors’ contention that imposition 
of this duty singled out automakers 
for expanded liability. To the con- 
trary, the court considered its rul- 
ing well rooted in general negligence 
principles that required all manu- 


facturers to provide products that 
were fit for their intended use and 
free from hidden defects.’ In this 
regard, the court emphasized that 
the manufacturer’s duty to produce 
crashworthy vehicles extended only 
to the prevention of enhanced inju- 
ries. “The manufacturer should be 
liable for that portion of the dam- 
age or injury caused by the defec- 
tive design over and above the dam- 
age or injury that probably would 
have occurred as a result of the im- 
pact or collision absent the defective 
design.” 

Larsen’s importance cannot be 
overstated. It articulated the three 
core elements of the crashworthi- 
ness doctrine: 1) vehicle collisions 
are inevitable and reasonably fore- 
seeable; 2) auto manufacturers have 
a duty to use reasonable care to re- 
duce the unreasonable risk of injury 
in collisions; and 3) liability for a 
manufacturers’ failure to do so is 
limited to those injuries caused by 
product defect, i.e., injuries in excess 
of those that would have resulted 
from the first collision absent the 
defect. 


Two Sides Emerge: The 
Comparative Fault Debate 

Larsen quickly gained acceptance. 
Three federal appeals courts applied 
it as the presumptive state law of 
choice in three significant deci- 
sions,® and by 1991 every jurisdic- 
tion in the country had adopted it.® 
In many respects, the doctrine’s as- 
cent was not surprising. It was, as 
the Larsen court explained, simply 
the application of basic products li- 
ability negligence principles to au- 
tomobiles. 

But it was also much more. Un- 
like typical product liability claims, 
crashworthiness cases by definition 
include two discrete injury-causing 
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events (“collisions”) and two discrete 
sets of injuries. Moreover, the doc- 
trine holds that a manufacturer can 
only be held liable for the enhanced 
injuries due to a product defect, but 
not for those caused by the initial 
collision. This reasoning was never 
controversial. For example, a 
manufacturer’s negligence in pro- 
ducing a defective, nondeploying 
airbag does not cause the vehicle to 
hit a tree, and so the manufacturer 
should not be liable for the injuries 
arising from the tree collision. 

Controversy did arise, however, 
with whether the party who caused 
the first collision (tree impact) 
should be held liable for the en- 
hanced injuries caused by second 
collision (airbag’s failure to deploy). 
Courts and commentators on both 
sides vociferously claimed that logic, 
law, equity, and public policy all sup- 
ported their position. As outlined 
below, both the majority and minor- 
ity positions offered compelling ar- 
guments. 
¢ The Majority View 

The majority view divides roughly 
into two strains of thought. The first 
holds that the crashworthiness doc- 
trine must be viewed through the 
prism of traditional tort principles— 
such as proximate cause and the 
doctrine of subsequent tortfeasors— 
and that these principles mandate 
the application of comparative fault. 
The court in Meekins v. Ford Motor 
Co., 699 A.2d 339 (Del. Super. Ct. 
1997), for example, concluded in 
that crashworthiness cases the 
cause of the first collision is neces- 
sarily a proximate cause of the sec- 
ond collision and the resulting en- 
hanced injuries. In Meekins the 
plaintiff’s vehicle was struck by an- 
other when he allegedly ran a stop 
sign. As a result of this collision, the 
plaintiff’s airbag deployed and 
crushed his fingers. The plaintiff 
sought damages from Ford solely for 
his crushed digits, but Ford argued 
that his recovery should be reduced 
by his comparative fault in running 
the stop sign and causing the first 
collision. 

The court agreed with Ford. Ap- 
plying what it claimed were general 
tort principles and noting that there 
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As for public policy concerns, courts and 
commentators have opined that the 
application of comparative fault in 
crashworthiness cases furthers the public’s 
interest in deterring negligent driving. 


can be more than one proximate 
cause of an event, the court con- 
cluded that “it is obvious that the 
negligence of a plaintiff who causes 
the initial collision is one of the 
proximate causes of the injuries he 
sustained, whether limited to those 
the original collision would have 
produced or including those en- 
hanced by a defective product in the 
second collision.” 

Other courts have reached the 
same conclusion. In Hinkamp v. 
American Motors Corp., 735 F. Supp. 
176 (E.D.N.C. 1989), the plaintiff's 
car veered off an icy road and rolled 
over, leaving him with serious and 
permanent brain injuries. Evidence 
revealed that the plaintiff/driver 
was intoxicated. Noting that acci- 
dents can have more than one proxi- 
mate cause, the court refused, de- 
spite the crashworthiness doctrine, 
to retreat from the “longstanding 
rule that a plaintiff’s negligence is 
a complete bar to recovery if it con- 
tributes to his injuries.”" 

In a similar vein, some courts 
have reasoned that in “two collision” 
cases, the initial tortfeasor (the 
party who causes the first collision) 
may be held liable for the subse- 
quent negligence of the second 
tortfeasor (manufacturer of the de- 
fective product) because the en- 
hanced injuries from the second col- 
lision are foreseeable consequences 
of the first. 

For example, in General Motors 
Corp. v. Farnsworth, 965 P.2d 1209, 
1217-18 (Alaska 1998), the court 
permitted General Motors to argue 
that its liability for producing an 
allegedly defective seatbelt system 
should be reduced by virtue of the 
plaintiff’s head on collision caused 
by a third party tortfeasor. Relying 
on the so-called subsequent 
tortfeasor doctrine, the court ex- 


plained that “an original tortfeasor 
is considered a proximate cause, as 
a matter of law, of injuries caused 
by subsequent negligen|[ce]” of the 
manufacturer of the defective prod- 
uct.” 

The second strain of thought com- 
prising the majority view holds that 
general fairness and public policy 
considerations require that the fault 
of the original tortfeasor be consid- 
ered in apportioning liability for 
enhanced injuries. Although Larsen 
rejected the notion that the crash- 
worthiness doctrine singled out 
automakers for expanded liability, 
a number of courts have concluded 
that the refusal to let manufactur- 
ers apportion fault with the initial 
tortfeasor would result in exactly 
this sort of discriminatory treat- 
ment. As the court in Whitehead v. 
Toyota Motor Corp., 897 S.W.2d 684, 
695 (Tenn. 1995), observed: “[I]t is 
illogical to hold the comparative 
fault applies to products liability 
actions generally, but does not ap- 
ply to ‘enhanced injury’ claims. The 
questions are, in reality, the same.” 
Or, as two commentators put it: 
“(Refusing to allow comparison of 
a plaintiff’s negligent conduct foists 
extraordinary hardships on en- 
hanced injury defendants who are 
singled out among tortfeasors for 
discriminatory application of proxi- 
mate cause and comparative fault 
principles.”!* 

As for public policy concerns, 
courts and commentators have 
opined that the application of com- 
parative fault in crashworthiness 
cases furthers the public’s interest 
in deterring negligent driving. As a 
Louisiana appellate court explained 
in Moore v. Chrysler Corp., 596 So. 
2d 225, 238 (La. Ct. App. 1992), “This 
affirms the manufacturer’s duty to 
make the automobile reasonably 
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safe while not diluting the driver’s 
duty to exercise ordinary caution.” 
e The Minority View 

The minority view results from a 
stricter construction of the crash- 
worthiness doctrine that treats each 
collision as a separate event with 
independent legal causes and inju- 
ries. A federal district court articu- 
lated the issue this way: 
Because a collision is presumed [in 
crashworthiness cases], and enhanced 
injury is foreseeable as a result of the 
design defect, the triggering facts of the 
accident is [are] simply irrelevant... . 
Further, the alleged negligence causing 
the collision is legally remote from, and 
thus not the legal cause of, the enhanced 
injury caused by a defective part that 


was supposed to be designed to protect 
in case of a collision."® 


Crucial to this reasoning is the 
notion (taken directly from Larsen) 
that because auto accidents are fore- 
seeable, auto manufacturers have “a 
duty to minimize the injurious ef- 
fects of a crash, no matter how the 
crash is caused.”'® In other words, 
in crashworthiness cases, “[t]he dan- 
gerous condition for which Plaintiff 
seeks recovery is the alleged 
uncrashworthiness of the [ve- 
hicle]|—not the risk of an accident 
generally.”'’ At bottom, the minor- 
ity view maintains that the cause 
of the first collision cannot—as a 
matter of law—be a proximate cause 
of enhanced injuries. 

Although rigid, courts applying this 
rationale do not think it unfair or dra- 
conian. To the contrary, they have ar- 
gued that the segregation of legal 
cause and damages in crashworthi- 
ness cases is the most equitable divi- 
sion of liability because “the concept 
of ‘enhanced injury effectively appor- 
tions fault and damages on a com- 
parative basis; defendant is liable 
only for the increased injury result- 
ing from the crash itself.”'* 

Nonetheless, courts that follow 
the minority view have done so even 
with the most extenuating circum- 
stances. Several cases have refused 
to consider the cause of the initial 
collision even when evidence re- 
vealed it to be a plaintiff’s or third 
party’s intoxication.'’ The discipline 
to follow upholds the rationale in 
such cases undoubtedly stems from 
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The opinion makes a compelling argument 
that the minority approach is in fact the 
fairest way to apportion fault between those 


who cause, or contribute to cause, the two 
collisions in a crashworthiness case. 


a public policy belief that allowing 
manufacturers to reduce their liabil- 
ity though the application of com- 
parative fault will reduce their in- 
centive to produce safe products. As 
one court explained: “A major policy 
behind holding manufacturers 
strictly liable for failing to produce 
crashworthy vehicles is to encour- 
age them to do all they reasonably 
can do to design a vehicle which will 
protect a driver in an accident.””° 


Along Comes D’Amario 
e The Decision 

D’Amario was a textbook crash- 
worthiness case. The first collision 
occurred when the vehicle in which 
the plaintiff was a passenger struck 
a tree. The second collision occurred 
when the car burst into flames due 
to an allegedly defective relay 
switch that failed to shut off power 
to the fuel pump. This second colli- 
sion resulted in severe burns to the 
passenger’s body and his loss of 
three limbs. Evidence showed that 
the driver of the car was intoxicated. 

Ford, not surprisingly, argued that 
the plaintiff’s injuries were proxi- 
mately caused by the fault of the in- 
toxicated driver (who also happened 
to be speeding), and that its liabil- 
ity for the plaintiff’s injuries should 
be reduced or eliminated in accor- 
dance with Florida’s comparative 
fault statute. The trial court agreed 
and the jury returned a defense ver- 
dict. After a new trial and appeal, 
the case finally reached the Su- 
preme Court. 

The court considered the major- 
ity and minority positions, as well 
as the only Florida appellate deci- 
sion on point, Kidron ov. 
Carmona,665 So. 2d 289 (Fla. 3d 
DCA 1995), which had embraced the 
majority view by holding that “the 
fault of the defendant [manufac- 
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turer] and of the plaintiff should be 
compared with each other with re- 
spect to all damages and injuries for 
which the conduct of each party is a 
cause in fact and proximate cause.” 

Despite this precedent, and the 
weight of authority on the majority 
side, the Supreme Court firmly em- 
braced the minority position. Criti- 
cal to the court’s holding was the 
line of Florida cases that addressed 
the comparative negligence of suc- 
cessive tortfeasors in medical mal- 
practice actions. Like crashworthi- 
ness cases these decisions involve 
two discrete injury-causing events 
and two discrete sets of injuries: 1) 
the initial injuries caused by a 
party’s negligence that necessitates 
professional medical care; and 2) the 
additional or enhanced injuries 
caused by the negligent provision of 
that medical care. In such cases, 
Florida law is well settled that a 
medical professional can not reduce 
his fault for a patient’s enhanced or 
aggravated injuries by comparing 
his medical negligence with the 
cause of the injuries that required 
medical attention in the first place.”! 

The Supreme Court found this 
reasoning compelling in the crash- 
worthiness context as well because 
“under the crashworthiness doc- 
trine, as in medical malpractice 
cases, the initial collision and its 
separate cause is always presumed, 
and the cause of the initial collision 
is simply not at issue in the deter- 
mination of the cause of the second 
collision.” Put another way, the “ac- 
cident or event giving rise to the 
initial injuries merely creates the 
occasion for the second impact or 
action to occur.”” 

In light of this logic, the court con- 
cluded that allowing a manufac- 
turer to apportion fault in a claim 
where only its fault was at issue 


would effectively allow it “to avoid 
liability for designing and manufac- 
turing a defective product, and 
would thus undermine the essential 
purpose for which the crashworthi- 
ness doctrine was established.”™ In 
other words, the court found that 
only the minority position was true 
to Larsen’s core principles. 

e Restating the Minority’s Case 

D’Amario is notable not just for 
its thorough examination of the 
comparative fault debate but also 
for its persuasive re-articulation of 
the minority position. The decision 
confronts—and justifies—the conse- 
quences of the minority view more 
directly than any before it. 

For example, the court’s opinion 
makes a compelling argument that 
the minority approach is in fact the 
fairest way to apportion fault be- 
tween those who cause, or contrib- 
ute to cause, the two collisions in a 
crashworthiness case. In this re- 
gard, the court stressed two points 
that many others often gloss over. 
First, that the plaintiff bears the 
burden of apportioning his primary 
and enhanced injuries between the 
first and second collisions. And sec- 
ond, that when a plaintiff is unable 
to do so, the tortfeasor who caused 
the first collision is liable for all the 
plaintiff’s injuries.** Moreover, in 
those cases when apportionment is 
possible and the plaintiff sues only 
for enhanced injuries—as happened 
in D’Amario—the court advised that 
the manufacturer is entitled to a 
jury instruction that the plaintiff is 
making no claim for injuries aris- 
ing out of the first collision, which 
should ensure that the manufac- 
turer is not held liable for damages 
it did not cause. The court was sat- 
isfied that this liability scheme 
would assuage the majority’s 
position’s primary concern that 
manufacturers “only be held liable 
for the damages they cause, and not 
for damages caused by the initial 
tortfeasor.”” 

As further insurance against sad- 
dling manufacturers with unwar- 
ranted liability, the court pointed 
out an aspect of the minority view 
that rarely gets the attention it 
merits—that although the fault of 
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the parties causing the first and sec- 
ond collisions should not be com- 
pared, the fault of those parties who 
cause enhanced injuries must be. 
The principle mechanism for this is 
a “misuse” defense, which has long 
been sanctioned in products liabil- 
ity cases.”° Failure to wear a seatbelt 
is the classic example of misuse by 
the plaintiff that would warrant re- 
duction of his recovery, whereas modi- 
fication of a vehicle component by a 
third party so that it malfunctions in 
a collision would merit apportioning 
fault to that party for its role in 
causing any enhanced injuries. 

After taking pains to debunk the 
notion that the minority view un- 
fairly penalizes manufacturers, the 
Supreme Court emphasized that it 
was equally important not to apply 
comparative fault principles to un- 
duly prejudice plaintiffs or first col- 
lision tortfeasors. The court claimed 
that the majority view did precisely 
this, however, because “to inject the 
issue of the driver’s fault in causing 
the initial accident into the trial of 
a crashworthiness case tends to 
unduly confuse the jury by focusing 
attention on the conduct giving rise 
to the accident instead of the issues 
of the existence of a defect and its 
role in causing the enhanced inju- 
ries.”’’ The court noted that facts of 
D’Amario itself reinforced this con- 
clusion because the jury’s under- 
standable intolerance of the driver’s 
intoxication likely made it difficult 
for it to fairly apportion liability 
between the cause of the accident 
and the cause of the plaintiff’s en- 
hanced injuries.”* 


Looking Forward: Gauging 
D’Amario’s Impact 

Florida courts are of course bound 
by D’Amario,” so their application 
of it reveals little about the 
decision’s larger influence. The criti- 
cal question is what effect the Su- 
preme Court’s opinion will have be- 
yond the state’s borders. The answer 
so far seems to be “very little.” No 
court outside Florida has adopted 
this rationale. Commentators have 
paid it scant attention. The case cur- 
rently appears to be not much more 
than a bump on the fast-moving 


crashworthiness highway. 

But it should be much more. The 
Supreme Court’s opinion is the 
clearest, most thoughtful articula- 
tion of the minority view. It also 
stands as more than a simple dis- 
sent to the majority’s rationale. It 
faces the majority’s arguments, ad- 
dresses its concerns, and in the end 
persuasively dispels them. In the 
end, D’Amario is the only true re- 
flection of the principles that war- 
ranted the development of the 
crashworthiness doctrine as stated 
in Larsen. As courts, commentators, 
and practitioners face the future of 
the doctrine in complicated cases of 
comparative fault, D’Amario should 
be a guiding light. U 


' Despite its most common application 
to automobile cases, the doctrine has 
been expanded to cover numerous prod- 
uct areas, including motorcycles, air- 
planes, and farm equipment. 

? Courts construing the following 
states’ laws have applied the majority 
position: Alaska, Arkansas, California, 
Colorado, Delaware, Montana, North 
Carolina, North Dakota, Oregon, Ten- 
nessee, Washington, Wisconsin, Wyo- 
ming. 

3 RESTATEMENT (THIRD) OF Torts §16(d) 
(1998) provided that manufacturers are 
“jointly and severally liable or severally 
liable with other parties who bear legal 
responsibility for causing the harm, as 
determined by applicable rules of joint 
and several liability.” 

+ Larsen, 391 F.2d at 497. 

5 Id. at 502. 

* The court also noted that its holding 
was limited to negligence claims, but 
recognized that the same rationale 
would likely apply to strict liability 
claims. See id. at 503 & n.5. 

8 See Hudell v. Levin, 537 F.2d 726 (3d 
Cir. 1976) (applying New Jersey law); 
Caiazzo v. Volkswagenwerk A.G., 647 
F.2d 241 (2d Cir. 1981) (applying New 
York law); Mitchell v. Volkswagenwerk, 
669 F.2d 1199 (8th Cir. 1982) (applying 
Minnesota law). 

® See Blankenship v. General Motors, 
406 S.E.2d 781 (W.Va. 1991) (West Vir- 
ginia Supreme Court adopts the doctrine 
and recognizes that it is the last state 
to do so). 

10 Meekins, 699 A.2d at 346. 

"| Hinkamp, 735 F. Supp. at 178. 

2 Cf RESTATEMENT (SECOND) OF TorTS 
§457 (1965) (“If the negligent actor is 
liable for another’s bodily injury, he is 
also subject to liability for any additional 
bodily harm resulting from normal ef- 
forts of third persons in rendering aid 
which the other’s injury reasonably re- 


quires, irrespective of whether such acts 
are done in a proper or a negligent man- 
ner.”). 

8 Vickles & Oldham, Enhanced Injury 
Should Not Equal Enhanced Liability, 
36 S. Tex. L. R. 417, 439. 

4 See also Vickles, supra note 13, at 
440 (“Driver misconduct, such as driv- 
ing while intoxicated or under the in- 
fluence of drugs, must be deterred 
through the application of comparative 
fault rules.”). 

‘5 Jimenez v. Chrysler Corp., 74 F. 
Supp.2d 548, 566 (D.S.C. 1999), reversed 
in part and vacated, 269 F.3d 439 (4th 
Cir. 2001); see also Reed v. Chrysler, 494 
N.W.2d 224, 230 (Iowa 1992) (“The 
theory, which presupposes the occur- 
rence of accidents precipitated for 
myriad reasons, focuses alone on the 
enhancement of resulting injuries. The 
rule does not pretend that the design 
defect had anything to do with causing 
the accident. It is enough that the de- 
sign defect increased the damages.”). 

16 Reed, 494 N.W.2d at 230. 

“’ Mercurio v. Nissan Motor Corp., 81 
F. Supp.2d 859 (W.D. Ohio 2000). 

‘8 Jimenez, 74 F. Supp.2d at 566. 

19 See, e.g., Black v. M&W Gear Co., 269 
F.3d 1220, 1235 (10th Cir. 2001) (find- 
ing that evidence of plaintiff’s alcohol 
consumption, as well as his “inattention 
and conduct of driving,” was irrelevant, 
immaterial, and inadmissible in a crash- 
worthiness case). 

20 Andrews v. Harley Davidson, Inc., 
796 P.2d 1092, 1095 (Nev. 1990). 

21 See D’Amario, 806 So. 2d at 435 
(“[T]he cause of the underlying condi- 
tion that brought the patient to the pro- 
fessional, whether a disease or an acci- 
dent, is not to be compared to the cause 
of the independent enhanced injury al- 
legedly resulting from medical neglect.”) 
(citing Frank M. Stuart, M.D., PA. v. 
Hertz Corp., 351 So. 2d 703 (Fla. 1977)). 

22 D’Amario, 806 So. 2d at 437. 

°3 Td. at 434. 

*4 See Gross v. Lyons, 763 So. 2d 276, 
279 (Fla. 2000) (“[W]e conclude that 
where the plaintiff sues the first of two 
successive tortfeasors and establishes 
liability, but the jury cannot apportion 
the injury between the two after both 
parties have had the opportunity to 
present evidence on the issue, the first 
tortfeasor will be liable for the entire 
injury.”). 

25 D’Amario, 806 So. 2d at 439. 

26 See RESTATEMENT (THIRD) OF ToRTS 
§402a (1998). 

27 D’Amario, 806 So. 2d at 440. 

28 See id. 

29 See Griffin v. Kia Motors, 2003 WL 
1913940 (Fla. 1st D.C.A. Apr. 23, 2003); 
G.M.C. v. McGee, 2001 WL 31828305. *25 
(Fla. 4th D.C.A. Dec. 18, 2002). 


Edward M. Ricci, Theodore J. 
Leopold, and Benjamin Sailzillo prac- 
tice in West Palm Beach. 
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The Florida Supreme Court Finds No Liability 


for Aiding or Abetting a Fraudulent Transfer 


by Denis A. Kleinfeld and Jonathan Alper 


he 11th Circuit Court of 

Appeals! certified to the 

Florida Supreme Court 

the question of whether 
under Florida’s Uniform Fraudu- 
lent Transfer Act (FUFTA)’ there is 
a cause of action for aiding and 
abetting a fraudulent transfer 
when the alleged aider-abettor is 
not a transferee. The Supreme 
Court’s unanimous answer in Free- 
man v. First Union Nat. Bank, 865 
So. 2d 1272 (Fla. 2004), was an un- 
qualified “No.” 

This unanimous decision impacts 
all lawyers, accountants, bankers, 
and any other person who provides 
services to people transferring their 
assets. While Freeman involved a 
banking institution, its legal prin- 
ciples apply to any situation where 
a client’s asset transfers elicit a 
claim under Florida’s Uniform 
Fraudulent Transfer Act. This de- 
cision settles, in Florida at least, a 
contentious, controversial, and re- 
cently much-litigated legal issue. 
Lawyers, accountants, and others 
whose client is, or may become, a 
debtor cannot be held liable for sim- 
ply aiding and abetting their cli- 
ents’ asset transfers found to be 
reversible under the FUFTA. 


Freeman v. First 
Union Nat’! Bank 

In Freeman, the State of Florida 
filed a lawsuit in the US. District 
Court for the Southern District of 
Florida alleging that a company 
called Unique Gems ran a “Ponzi 
scheme.” Unique Gems maintained 
bank accounts at First Union Na- 
tional Bank. In the course of litiga- 
tion, Lewis B. Freeman was ap- 


The court has clearly 
held that Florida’s 
fraudulent conveyance 
statute is only a 
creditor collection tool 
and is not a basis for 


damage claims against 


nontransferees such 
as third-party financial 
consultants or legal 
advisors. 


pointed receiver over the company. 
Plaintiff receiver’s second amended 
complaint claimed that First Union 
National Bank was liable to the re- 
ceiver for money damages on the 
grounds that it aided and abetted 
a fraudulent transfer by allowing 
Unique Gems to wire transfer 
money to Liechtenstein even after 
the state filed the lawsuit. The com- 
plaint alleged that although First 
Union informed Unique Gems in a 
letter dated February 21, 1997, that 
it would close its account in 10 days, 
the bank did not close the account. 
Subsequently, a court-ordered in- 
junction was entered on March 5, 
1997, freezing the Unique Gems ac- 
count. Presumably, while the mo- 
tion to freeze its assets was pend- 
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ing, Unique Gems transferred a to- 
tal of $6.6 million from its First 
Union account to Liechtenstein. 
Even after the injunction was en- 
tered, and after First Union told 
Unique Gems that its account 
would be closed 30 days thereafter, 
First Union still allowed Unique 
Gems to wire transfer an additional 
$2 million to Liechtenstein. Finally, 
First Union closed the Unique 
Gems account on July 24, 1997. 
These facts represent an excep- 
tional and excellent context to ana- 
lyze the interrelationship between 
Florida’s fraudulent transfer stat- 
utes and the common law tort of 
aiding and abetting by a third party 
nontransferee. 

The district court dismissed the 
receiver’s aiding and abetting claim 
against First Union with prejudice 
because it did not state a cause of 
action under Florida law. The dis- 
trict court held that the FUFTA al- 
lows creditors only to set aside 
fraudulent transfers. The court con- 
sidered the FUFTA to be similar to 
the fraudulent transfer provisions 
of the Bankruptcy Code’ and held 
that neither provides for aider and 
abettor liability. The district court 
noted that while the receiver cited 
cases recognizing aiding and abet- 
ting as common law fraud, or an- 
other cause of action, none of the 
cases related to the Uniform 
Fraudulent Transfer Act. 

On appeal, the 11th Circuit 
Court of Appeals noted that the 
FUFTA remedies for fraudulent 
conveyance are different and pos- 
sibly broader than those of the 
Bankruptcy Code. The appeals 
court said that, “While the Bank- 


! 
{ 
| 
= 
} 
} 

q 
| 
Be 

4 


Florida Bar 
Course 
Number 
1779 4 


Whiting Tips for the 21st Century 


ow To Stay Out 
of the Professional and Ethical Minefield 


~ Thursday, June 24, from 2:00 until 5:00 p.m.~~~ 
Boca Raton Resort & Club 


~ See Registration Form 
in the May Bar Journal or visit 
 www.FLABAR.org 


3.00 CLE 
credits, 
including 
1.00 Ethics 


Use and Abuse of §57.105, Florida Statutes—Wh: | 
\ 
} 
/ 
\ ( 
\ 
\ 
~ 
t 


ruptcy Code limits remedies to the 
recovery of transferred property or 
its value ... the FUFTA clearly pro- 
vides additionally for ‘any other re- 
lief the circumstances may re- 
quire.””* Thus, the issue before the 
11th Circuit was whether the 
FUFTA remedies, like bankruptcy 
remedies, include only equitable 
powers to cancel a fraudulent trans- 
fer, or whether the FUFTA’s “catch- 
all” phrase of “any other relief the 
circumstances may require” gives 
rise to common law theories for 
damages against third party 
nontransferees. The 11th Circuit felt 
it could not predict how the Florida 
Supreme Court would rule on the 
issue. Specifically, the 11th Circuit 
asked the Florida Supreme Court, 
“Under Florida law is there a cause 
of action for aiding and abetting a 
fraudulent transfer when the al- 
leged aider-abettor is not a trans- 
feree?”® 

The Florida Supreme Court began 
its own analysis by reviewing the 
meaning of the wording “any other 
relief the circumstances may re- 
quire” in FS. §726.108(1)(c)(3). The 
court concluded that, “We believe 
that the Legislature intended it to 
facilitate the use of other remedies 
provided in the statute, rather than 
creating new and independent 
causes of action such as aider-abet- 
tor liability ....”’ After further con- 
sidering legislative intent, the Su- 
preme Court stated, “There is 
simply no language in the FUFTA 
that suggests the creation of a dis- 
tinct cause of action for aiding-abet- 
ting claims against nontransferees. 
Rather, it appears that the FUFTA 
was intended to codify an existing 
but imprecise system whereby 
transfers that were intended to de- 
fraud creditors were to be set 
aside.”* The court stated, “We sim- 
ply can see no language in FUFTA 
that suggests intent to create an 
independent tort for damages.”® The 
Supreme Court explained that “[t]o 
adopt the appellants’ position in this 
case would be to expand the FUFTA 
beyond its facial application and in 
a manner that is outside the pur- 
pose and plain language of the stat- 
ute. Consistent with this analysis 


The Supreme 
Court's unanimous 
decision in Freeman 
is a remarkably clear 
and unequivocal 
rejection of the 
plaintiff/receiver/ 
appellant's position. 


we conclude that the FUFTA was 
not intended to serve as a vehicle 
by which a creditor may bring a suit 
against a nontransferee party (like 
First Union in this case) for mon- 
etary damages arising from the 
nontransferee party’s alleged aiding 
and abetting of a fraudulent money 
transfer.”!° In Freeman, the Florida 
Supreme Court strictly interpreted 
the Florida Uniform Fraudulent 
Transfer Act and circumscribed the 
statute’s remedies. The Supreme 
Court’s unanimous decision is a re- 
markably clear and unequivocal re- 
jection of the plaintiff/receiver/ 
appeilant’s position. 

The court’s decision in Freeman is 
in keeping with a series of recent 
Florida appellate decisions concern- 
ing fraudulent conveyance law. In 
Yusem v. South Fla. Water Mgmt. 
Dist., 770 So. 2d 746 (Fla. 3d DCA 
2000), the Fourth District Court of 
Appeal reviewed an alleged fraudu- 
lent transfer of funds to an offshore 
account. The holding provides a 
clear definition of a fraudulent con- 
veyance action. The court stated, “A 
fraudulent conveyance action is sim- 
ply another creditor’s remedy.”!! The 
court proceeded to define the nature 
of this remedy as “either an action 
by a creditor against a transferee 
directed against a particular trans- 
action, which, if declared fraudulent, 
is set aside thus leaving the credi- 
tor free to pursue the asset, or it is 
an action against a transferee who 
has received an asset by means of a 


24 THE FLORIDA BAR JOURNAL/JUNE 2004 


fraudulent conveyance and should 
be required to either return the as- 
set or pay for the asset (by way of a 
judgment and execution).”!* The 
Fourth District Court of Appeal 
emphasized that a fraudulent con- 
veyance action is not an action 
against the debtor for failure to pay 
an amount owing from a prior judg- 
ment and does not warrant an ad- 
ditional judgment against the same 
debtor because of the fraudulent 
transfer. A fraudulent conveyance 
action is not a lawsuit against a 
transferor/debtor, but it is an action 
against the property or the trans- 
feree holding the property. 

In Beta Real Corporation, etc. v. 
Lawrence Graham, 839 So. 2d 890 
(Fla. 3d DCA 2003), the Third Dis- 
trict Court of Appeal reviewed a 
situation where a partner in a Brit- 
ish law firm allegedly stole $9 mil- 
lion, of which $1.4 million wound up 
in a Florida bank in the name of a 
BVI corporation and $675,000 was 
spent acquiring a Florida condo- 
minium. The plaintiff’s only argu- 
ment for in personum jurisdiction in 
Florida was that the defendant had 
committed a tortious act, specifically 
a fraudulent transfer, within this 
state. The appellate court held that 
a fraudulent conveyance is not a 
tortious act, and therefore not a ba- 
sis for jurisdiction. However, the 
court did leave open further pro- 
ceedings, including assertions of in 
rem or quasi in rem jurisdiction, by 
imposing a constructive trust, equi- 
table lien, or similar remedy even 
though the damages could not ex- 
ceed the amounts which have been 
traced to the theft and thus recov- 
erable in rem or quasi in rem. 

In BankFirst v. UBS Paine Webber, 
Inc., 842 So. 2d 155 (Fla. 5th DCA 
2003), the Fifth District Court of 
Appeal reviewed an asset protection 
plan where Bankfirst sued a 
debtor’s lawyers and financial advis- 
ers for damages on the theory of 
common law civil conspiracy to 
make a fraudulent conveyance. The 
Fifth District, in what is probably 
one of its most concise decisions, 
upheld the trial court’s dismissal of 
Bankfirst’s civil conspiracy action 
based on the “conclusion that nei- 
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ther §222.30 nor chapter 726, 
Florida Statutes, creates a cause of 
action against the party who alleg- 
edly assists a debtor in a fraudulent 
conversion or transfer of property, 
where the person does not come into 
possession of the property.”!* Inter- 
estingly, the legal basis for the rela- 
tively lengthy dissenting opinion in 
that case is now completely refuted 
by Freeman. 

The Third District Court of Ap- 
peal, in Danzas Taiwan, Ltd. v. Free- 
man, 2003 Fla. App. LEXIS 7077, 28 
Fla. L. Weekly D 1163, again re- 
viewed the argument that a fraudu- 
lent transfer was a tortious act that 
gave rise to personal jurisdiction 
within the State of Florida and re- 


viewed an allegation of conspiracy. 
There was no allegation that the 
alleged tortfeasor, Danzas Taiwan, 
received fraudulently conveyed as- 
sets, only that it was paid fees for 
services rendered to facilitate the 
physical transfer of assets. The ap- 
pellate court, citing the decisions of 
both Bankfirst and Beta Real, held 
that there could be no jurisdiction 
over Danzas Taiwan for commission 
of a tortious act in Florida “because 
there is no cause of action against 
Danzas Taiwan for conspiracy to 
engage in fraudulent transfers.”" 
Thus, Freeman and its predecessors 
in Florida’s appellate courts un- 
equivocally and unanimously define 
an action under Florida’s Uniform 


Fraudulent Transfer Act as a 
creditor’s equitable remedy, and 
they further agree this statute gives 
creditors no cause of action in tort 
against nontransferees for aiding 
and abetting or civil conspiracy. 


The Client’s Right to 
Convey Assets 

The Florida courts’ characteriza- 
tion of fraudulent transfers as re- 
versible acts, but not tortious acts, 
is important for the protection of a 
person’s assets from creditor attack. 
Otherwise, it would be difficult and 
risky for people to design their busi- 
ness ownership and to arrange per- 
sonal assets defensively if any as- 
set transfer later cancelled as a 
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violation of the FUFTA exposed the 
transferor and their professional 
advisors to additional civil damages 
based on theories of tort liability. 
Moreover, according to both the 
Florida Constitution and the U.S. 
Supreme Court, people have a ba- 
sic right to both protect and freely 
transfer their property. The Florida 
Constitution refers specifically to 
the protection of citizens’ property. 
Art. I, §2, Basic Rights, provides that 
“lajll natural persons, female and 
male alike, are equal before the law 
and have inalienable rights, among 
which are ... to acquire, possess and 
protect property.” It is clear that con- 
stitutional rights are accorded broad 
interpretation. While there are yet 
no cases which have asserted the 
constitutional right to protect prop- 
erty against creditor legal attack, 
this issue, no doubt, will arise and 
be examined by the courts. 

The U.S. Supreme Court in Grupo 
Mexicano de Desarrollo, S.A., v. Al- 
liance Bond Fund, Inc., 119 S. Ct. 
1961 (1999), solidified a property 
owner's right to freely transfer his 
property prior to judgment subject 
to subsequent equitable remedies 
under fraudulent conveyance stat- 
utes. This case involved an action for 
money damages where the creditor 
sought a preliminary injunction in 
federal court to prevent a defendant 
from transferring its assets prior to 
judgment being entered. The major- 
ity opinion pointed out prerequisites 
for equitable remedies as well as the 
general availability of injunctive 
relief against asset transfers depend 
on common law principles of equity. 
The Supreme Court stated, “It was 
well established, however, that, as 
a general rule, a creditor’s bill could 
be brought only by a creditor who 
had already obtained a judgment 
establishing the debt.” The Court 
reiterated its understanding of the 
well-established general rule, “that 
a judgment establishing the debt 
was necessary before a court of eq- 
uity would interfere with the 
debtor’s use of his property.” In 
other words, under common law a 
creditor has no property interest in 
the assets of a debtor prior to the 
creditor obtaining a judgment, and 


Under common law a 
creditor has no 
property interest in 
the assets of a debtor 
prior to the creditor 
obtaining a judgment, 
and before judgment, 
a debtor's property is 
freely alienable. 


before judgment, a debtor’s property 
is freely alienable. 

The point is that all people, even 
potential debtors, have fundamen- 
tal rights to protect and control their 
property. The transfer of freely 
alienable property is not unlawful 
and cannot be restrained by a credi- 
tor, absent obtaining remedies al- 
lowed under other statutory law 
such as bankruptcy, even if the 
transfer could subsequently be chal- 
lenged under fraudulent transfer 
statutes. 


Ethical Issues 

Prior to the Florida Supreme 
Court’s decision in Freeman, some 
commentators argued that it was 
unethical in some circumstances for 
an attorney to assist a client’s prop- 
erty transfer which was subse- 
quently found to be a fraudulent 
conveyance. The most prevalent ar- 
guments were, one, that attorneys 
had a duty as an “officer of the court” 
not to impair the collection of a court’s 
money judgment, or two, that assist- 
ing a client’s fraudulent conveyance 
constituted the assistance of “fraud.” 
Both ethical positions are inconsis- 
tent with the Florida Supreme Court’s 
interpretation of the FUFTA. 

To begin with, the Florida Bar 
Model Rules of Conduct (the 
“Rules”) provides in the preamble 
that, “A lawyer is a representative 
of clients, an officer of the legal sys- 
tem and a public citizen having spe- 
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cial responsibility of the quality of 
justice.” The concept of lawyer as “an 
officer of the court” suggests the 
close working relationship between 
judges and traditional courtroom 
practitioners. The phrase “an officer 
of the court” is relevant primarily 
to representation involving work in 
a courtroom. The Florida Supreme 
Court has explained that an 
attorney’s role as “officer of the 
court” is to work with the court sys- 
tem, for example, by improving the 
Bar admissions process, serving on 
disciplinary committees, and repre- 
senting indigents.'° This court has 
never used the term “officer of the 
court” to impose on attorneys addi- 
tional duties that could create conflict 
with or diminish the attorney’s ethi- 
cal responsibilities to diligently advo- 
cate on his client’s behalf.'’ Any other 
meaning would place the attorney in 
the role of being an ombudsman 
rather than a zealous advocate. 

It is well settled that because of 
the adversarial nature of litigation 
and the duty for attorneys to zeal- 
ously represent their clients with 
total loyalty and confidentiality, a 
lawyer lawfully providing services 
to a client has no legal liability to 
any third party in contract, tort or 
for a fiduciary duty because of a 
client’s conduct.'* More specifically, 
the general principle is that an at- 
torney has no legal duty to a third 
party adverse to his client’s inter- 
est, including a client’s potential 
creditors. 

Secondly, there is an important 
ethical distinction between assist- 
ing actual common law fraud and 
assisting a fraudulent conveyance. 
Under Rule 4-1.2(d), Scope of Rep- 
resentation, “A lawyer shall not 
counsel a client to engage, or assist 
a client, in conduct that the lawyer 
knows is criminal or fraudulent”. 
(Rule 4-8.4(c) defines professional 
misconduct to include “engageling] 
in conduct involving dishonesty, 
fraud, deceit or misrepresentation”). 
Rules 4-1.2(d) and 4-8.4(c) are the 
only references in the Model Rules 
to conduct of the attorney or client 
which involve fraud. The term 
“fraud” or “fraudulent” is specifi- 
cally defined by the Rules’ as de- 
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noting “conduct having a purpose to 
deceive and not merely negligent 
misrepresentation or failure to ap- 
prise another of relevant informa- 
tion.” This definition makes no ref- 
erence to a fraudulent conveyance 
or fraudulent transfer as under the 
Uniform Fraudulent Transfer Act, 
Uniform Fraudulent Conveyance 
Act or similar statute. “Fraud” does 
not include conduct which, although 
characterized as “fraudulent” by 
statute or administrative rule, lacks 
an element of scienter, deceit, intent 
to mislead, or knowing failure to cor- 
rect misrepresentations which can 
be reasonably expected to induce 
detrimental reliance by another. 
Florida’s Supreme Court and ap- 
pellate courts have clearly eluci- 
dated this distinction between the 
intentional tort of common law 
fraud and deceit, on one hand, and 
remedies under the FUFTA, on the 
other. By specifically rejecting the 
notion that the FUFTA creates an 
independent tort for damages, the 
Supreme Court in Freeman distin- 
guished fraudulent transfers from 
the common law tort of fraud and 
deceit of which damage is an essen- 
tial ingredient. The court recognized 
that despite the FUFTA’s archaic 
language including the word 
“fraud,” the statute does nothing 
more than create a creditor remedy 
similar to replevin or other equi- 
table remedies. Such equitable rem- 
edies are different than damages 
awarded to remedy the intentional 
tort of common law fraud and de- 
ceit which requires all of the ele- 
ments of misrepresentation, reason- 
able detrimental reliance, and 
proximate cause as well as damages. 
The Florida Supreme Court also 
differentiated fraudulent transfers 
from common law fraud in Havoco 
of America, Ltd. v. Hill, 790 So. 2d 
1018, 1028 (Fla. 2001). In Havoco, 
the court focused on exemption of a 
Florida homestead from remedies 
under the fraudulent asset conver- 
sion provisions of the Florida Stat- 
utes and the Uniform Fraudulent 
Transfer Act. The court concluded 
that homestead property is pro- 
tected from the FUFTA’s equitable 
remedies except where funds were 


obtained through fraud or egregious 
conduct. In sum, the court held that 
a fraudulent conveyance is not fraud 
and not egregious conduct. 

As previously discussed, several 
recent Florida appellate court deci- 
sions contrasted tortious fraud and 
fraudulent conveyance. The Third 
District Court of Appeal has twice 
stated that a fraudulent transfer is 
not a tort, and therefore unrelated 
to the intentional tort of common 
law fraud. Though not addressing 
the issue directly, the Fifth District 
Court of Appeal, in its Bankfirst de- 
cision, cited several federal appel- 
late cases to support its holding, in- 
cluding the Ninth Circuit decision 
of Elliott v. Glushon, 390 F.2d 514 
(9th Cir. 1967), which held that 
fraudulent transfers in the context 
of bankruptcy include a great vari- 
ety of actions which are not common 
law fraud. Thus, the Florida Su- 
preme Court and Florida appellate 
courts have made clear that a 
fraudulent transfer falls outside the 
definition of fraud, under the law of 


deceit, proscribed by Florida’s ethi- 
cal rules, and is not otherwise con- 
sidered egregious conduct. 


Conclusion 

The Florida Supreme Court in the 
case of Freeman v. First Union Nat'l 
Bank clearly holds that Florida’s 
fraudulent conveyance statute is 
only a creditor collection tool and is 
not a basis for damage claims 
against nontransferees such as 
third-party financial consultants or 
legal advisors. This Supreme Court 
decision, together with earlier opin- 
ions from Florida appellate courts, 
definitively distinguishes fraudu- 
lent transfers from the intentional 
tort of common law fraud. It is clear 
that a fraudulent conveyance under 
the Florida Uniform Fraudulent 
Transfer Act is not common law 
fraud. Freeman is another milestone 
in the ongoing balancing of creditor 
remedies and debtor rights under 
Florida law. As to an attorney’s pre- 
vious concerns regarding exposure 
to third-party liability claims and 
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ethical considerations involving cli- 
ent transfers under FUFTA, follow- 
ing Freeman an attorney may be 
deemed to have an affirmative duty 
to competently advise clients as to 
their rights under the law so a cli- 
ent may acquire, possess, and pro- 
tect property. O 


1 Freeman v. First Union Nat'l. Bank, 
329 F. 3d 1231 (11 Cir. 2003) (per curiam). 
2 Fra. Stat. ch. 726.101 et seq. (2002). 

3.11 US.C. §550(a). 

4 Freeman, 329 F. 3d at 1233. 

5 The appeals court believed there was 
conflicting guidance from Florida’s in- 
termediate appellate courts on the na- 
ture of Florida’s Uniform Fraudulent 
Transfer Act, its remedies, and its rela- 
tionship to the Bankruptcy Code and 
therefore it certified this question to the 
Florida Supreme Court. 

6 Freeman, 329 F. 3d at 1234. 

7 Td. at 1276. 

8 The court cited its recent decision in 
Friedman v. Heart Institute of Port St. 
Lucie, Inc., 863 So. 2d 189 (Fla. 2003), to 
illustrate the FUFTA’s narrow focus. Jd. 
at 1277. 

at-1277. 

1 Yusem, 770 So. 2d at 749. 

15 Grupo Mexicano de Desarrollo, S.A., 
v. Alliance Bond Fund, Inc., 119 S. Ct. 
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16 In re: Petition for Advisory Opinion 
Concerning Applicability of Chapter, 316 
So. 2d 45 (Fla. 1975). 

Rule 4-1.3. 

18 Limited exceptions have been curved 
out in probate on the theory of a fidu- 
ciary duty involving wills and trusts 
cases in relation to deemed or intended 
third party beneficiaries. 

19 Terminology (4-8.4(c)). 
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the instructions _ 


Real Property, Probate and Trust Law. 


The Return of the Pink Panther 
or Johnson v. Davis, Redux 


ou may be old enough to 

recall the Pink Panther 

movie scene when Peter 

Sellers, as Inspector 
Clouseau, prompted by his observa- 
tion of a large dog lying on the lobby 
floor, prudently inquired of the inn- 
keeper prior to entering the lobby, 
“Does your dog bite?” The 
innkeeper’s laconic response was 
“no!” Whereupon the hapless detec- 
tive entered confidently only to be 
set upon and soundly bitten by the 
aforementioned dog. After extricat- 
ing his body parts from the canine 
jaws, the inspector confronted the 
innkeeper with, “I thought you said 
your dog did not bite,” to which the 
innkeeper replied with indifference, 
“That isn’t my dog.” 

Whether that scene illustrates the 
old rule of caveat emptor is certainly 
open for a difference of opinion. 

In 1985, the Florida Supreme 
Court announced a new rule of law 
to replace the venerable rule of ca- 
veat emptor, at least with regard to 
residential real estate transactions. 
Johnson v. Davis, 480 So. 2d 625 
(Fla. 1985), was, indeed, one of those 
decisions unarguably entitled to be 
included in the list of those 
anointed as “landmark.” While the 
court’s relevant holding is succinct 
and pithy, some recitation of the 
facts would appear to be helpful 
before applying the new rule. 

It seems that Mr. and Mrs. Davis 
had offered to buy the three-year- 
old house that Mr. and Mrs. 
Johnson had offered for sale, and 
the agreed price was $310,000. Af- 
ter the contract signing but before 
the closing, the Johnsons had made 


by Whilden S. Parker 


Johnson v. Davis, 480 


So. 2d 625 (Fla. 1985), 


was, indeed, one of 
those decisions 
unarguably entitled 
to be included in the 
list of those anointed 
as “landmark.” 


statements apparently intended to 
reassure the Davises with regard to 
evidence of possible roof damage. 
Specifically, the Davises had in- 
quired about some plaster damage 
around a window frame and some 
stains on the ceiling in a couple of 
rooms. Mr. Johnson had advised Mr. 
Davis that the window had had a 
“minor problem that had long since 
been corrected,” and that the ceil- 
ing stains were wallpaper glue. The 
Johnsons had also affirmatively 
advised that there were “no prob- 
lems with the roof.” The contract 
contained a provision, which the 
court described as “crucial,” by 
which the buyer could, prior to clos- 
ing, inspect the roof and repair 
damage at the seller’s expense. 
Subsequently, while the sale had 
not been completed, the buyers had 
paid all of their deposit and the sell- 
ers had vacated the premises. Sev- 


eral days later, in the wake of heavy 
rainfall, the Davises discovered sig- 
nificant roof leaks which they were 
advised could be alleviated only by 
the installation of a new roof at a 
cost of $15,000. 

The Davises, without making de- 

mands under the “roof inspection 
clause,” sued the Johnsons for re- 
scission of the contract and return 
of their deposits, alleging breach of 
contract, fraud, and misrepresenta- 
tion. The court, citing its prior deci- 
sion in Besett v. Basnett, 359 So. 2d 
995 (Fla. 1980), agreed that there 
had indeed been a misrepresenta- 
tion that amounted to fraud and 
ordered the return of the deposit 
money, but refused to grant rescis- 
sion. The court stated, 480 So. 2d 
at 628: 
[T]he Davises’ reliance on the truth of 
the Johnsons’ representation was jus- 
tified and is supported by this Court’s 
decision in Besett v. Basnett, 389 So. 2d 
995, where we held “that a recipient 
may rely on the truth of a representa- 
tion, even though its falsity could have 
been ascertained had he made an in- 
vestigation, unless he knows the repre- 
sentation to be false or its falsity is ob- 
vious to hiin.” 

However, although unnecessary 
to its decision in favor of the 
Davises, the court also created an 
entirely new cause of action when 
it stated: 


[Wle hold that where the seller of a 
home knows of facts materially affect- 
ing the value of the property which are 
not readily observable and are not 
known to the buyer, the seller is under 
a duty to disclose them to the buyer. 


480 So. 2d at 629. 


Even though the Davises had 
made a case for fraud, neither they 
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nor subsequent buyers of residen- 
tial property would henceforth be 
required to prove the elements of 
fraud in order to obtain relief. They 
need only prove that the sellers 
knew of and failed to disclose that 
there had been material problems 
with the roof. There is no require- 
ment to prove that the nondisclo- 
sure is either fraudulent or negli- 
gent, Billian v. Mobil Corporation, 
710 So. 2d 984 (4th DCA 1998). In 
that case the Fourth District held 
that 

{o]ther than requiring that the seller of 
a home have knowledge of facts materi- 
ally affecting the value of the property 
at the time the contract is formed, 
Johnson does not specify any state of 
mind element with regard to the act of 
non-disclosure for the cause of action it 
identifies. . . . If the facts of a case give 
rise to a duty to disclose under Johnson, 
the seller’s state of mind motivating the 
failure to disclose is immaterial; the for- 


getful or unsophisticated seller is just 
as liable as the knowing dissembler. 


Id. at 988. 

Caveat emptor go hence and 
never again mislead unwary buyers 
by standing silent in front of latent 
defects (and perhaps dogs that bite). 

The new cause of action (now re- 
ferred to by practitioners as a 
“Johnson non-disclosure” action) 
requires that a victim of nondisclo- 
sure (i.e., a buyer) show only that 
the seller knew of a latent, material 
defect, and failed to disclose it, caus- 
ing damages to the buyer. “Latent” 
is defined by Webster’s as “not vis- 
ible or apparent although present.” 
It would appear evident (obvious), 
therefore, that any latent defect is 
by definition neither obvious nor 
“readily observable.” If it is not 
readily observable, the buyer is not 
obligated to go looking for it. 


No Contributory 
(Comparative) Negligence 

In creating the new cause of ac- 
tion, the Johnson court noted that 
the cases had traditionally held that 
only an affirmative misrepresenta- 
tion would create liability for fraud, 
and as a prelude to its new holding 
observed: “The law appears to be 
working toward the ultimate conclu- 
sion that full disclosure of all mate- 
rial facts must be made whenever 


“The law appears to 
be working toward 
the ultimate 
conclusion that full 
disclosure of all 
material facts must 
be made whenever 
elementary fair 
conduct demands it.” 


elementary fair conduct demands 
it.” 480 So. 2d at 628. 

Under the new cause of action, a 
buyer of residential real estate can 
maintain a cause of action for non- 
disclosure of latent defects and is 
not required to prove a false state- 
ment by the seller in order to re- 
cover. The seller now has an affir- 
mative obligation to disclose known 
material defects. Since a buyer has 
no duty to find a latent defect, but 
only one that is “readily observable,” 
a nondisclosing seller may not de- 
fend on the basis that a “reasonably 
diligent” inspection would have dis- 
closed the material defect. Billian, 
710 So. 2d 984. 

However, in Gilchrist Timber Co. 
v. ITT Rayonier, 696 So. 2d 334 (Fla. 
1997), the court observed: 


We reaffirm our previous conclusion in 
Johnson v. Davis . . . that “one should 
not be able to stand behind the impervi- 
ous shield of caveat emptor and take 
advantage of another’s ignorance”... . 
This does not mean, however, that the 
recipient of an erroneous representation 
can hide behind the unintentional neg- 
ligence of the misrepresenter when the 
recipient is likewise negligent in failing 
to discover the error. [Emphasis added] 


Id. at 339. 

That case was certified to the 
Florida Supreme Court by the U.S. 
Court of Appeals for the 11th Cir- 
cuit. The question certified was 
whether a seller who unintention- 
ally misrepresented facts could be 
held liable where the buyer relied 
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on the false information without 
investigating as in Besett, despite 
the fact that an investigation would 
have revealed the falsity. The court 
answered the question with a 
“qualified affirmative.” According to 
the court, the similarly situated 
buyer would “not have to investigate 
every piece of information fur- 
nished.” The buyer would need only 
to investigate “information that a 
reasonable person! in the position 
of the [buyer] would be expected to 
investigate.” This does not appear 
to be new law. Without the Supreme 
Court’s reference to Johnson, quoted 
above, Gilchrist would not bear men- 
tioning. Gilchrist, like Besett, was a 
case of misrepresentation, although 
in the former case the tort was un- 
intentional, which makes it negli- 
gence instead of fraud. Johnson, of 
course, established a cause of action 
for nondisclosure, for which, we are 
advised by the Billian court, 
“Johnson does not specify any state 
of mind element,” 710 So. 2d at 988. 
That same court in the same case 
then tells us, citing Gilchrist, that 
the “state of mind requirement un- 
der Johnson is analogous to that in 
a negligent misrepresentation case,” 
710 So. 2d at 988, 989, where liabil- 
ity depends on the exercise of rea- 
sonable care by the supplier of false 
information. It seems to me that the 
two concepts are mutually exclusive. 
Johnson cannot be indifferent to the 
seller’s state of mind while at the 
same time condition the seller’s li- 
ability on whether the seller used 
reasonable care in communicating 
(or failing to disclose). The problem, 
of course, is that negligence begets 
contributory (or comparative) neg- 
ligence, and allowing it to creep into 
a Johnson nondisclosure case would 
diminish the rule to where it was 
before Johnson, i.e., caveat emptor. 
Negligence concepts have no place 
in a Johnson nondisclosure action. 
The Fourth District’s analogizing 
of a Johnson nondisclosure action to 
a negligence case was unfortunate, 
and unnecessary to its otherwise 
articulate and comprehensive opin- 
ion in Billian.? Indeed, the court 
stated that reversal was “man- 
dated” because “the [trial judge’s] 
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instruction on nondisclosure incor- 
rectly included a state of mind com- 
ponent not required by Johnson,” 
710 So. 2d at 989. The trial court had 
instructed the jury that they must 
find that the defendant intentionally 
failed to disclose material facts. 

In a fraud action, one must prove, 
inter alia, that the maker of the false 
statement had “an intention that 
the representation induce another 
to act on it,” Johnson, 480 So.2d at 
626; Florida Standard Jury Instruc- 
tion MI 8. In Billian, 710 So. 2d at 
989, that court observed, “Nothing 
in the Supreme Court’s holding in 
Johnson indicates that actionable 
nondisclosure must be accompanied 
by the same intent to defraud re- 
quired in other types of fraud cases.” 

Therefore, the Billian court cor- 
rectly and definitively ruled that 
“lilf the facts of a case give rise to a 
duty to disclose under Johnson, the 
seller’s state of mind motivating the 
failure to disclose is immaterial; the 
forgetful or unsophisticated seller is 
just as liable as the knowing dissem- 


bler.” Id. at 988. 

The Supreme Court in deciding 
Johnson did not need to create a new 
cause of action to provide the 
Davises a remedy. Indeed, the court, 
citing Besett, granted the remedy 
because it found fraudulent misrep- 
resentation. But the court was 
clearly troubled with the traditional 
distinction in fraud actions between 
misfeasance and nonfeasance, and 
observed in its discussion that the 
Fourth District in an earlier case 
had “found that although the sell- 
ers had sold a home without disclos- 
ing the presence of a defective roof 
and swimming pool of which the 
sellers had knowledge, ‘in Florida, 
there is no duty to disclose when 
parties are dealing at arms length.” 
480 So. 2d at 628. 

The court was clearly unhappy 
that a misrepresentation of mate- 
rial facts could constitute fraud, 
whereas a nondisclosure of material 
facts might not afford the buyer any 
remedy. It was for that reason that 
the court created the new cause of 


action for nondisclosure. It was 
fraud for the Johnsons to represent 
that there were no problems with 
the roof when they knew otherwise, 
and now a seller has an absolute 
duty to disclose those same roof 
problems. Perhaps the Florida Su- 
preme Court was inspired as much 
by fraud as by negligence when it 
fashioned the Johnson rule, which 
should be recognized as a rule of 
strict liability. 

In a more recent case, M/I 
Schottenstein Homes, Inc. v. Azam, 
813 So. 2d 91, 95 (Fla. 2002), the 
court stated, “In Johnson v. Davis, 
this Court extended the Besett rea- 
soning from affirmative misrepre- 
sentations to the arena of nondis- 
closure of material facts.” 
(Emphasis added.) The “Besett rea- 
soning” allows the buyer to rely on 
a fraudulent representation without 
a duty to make an inspection, un- 
less the falsity is “obvious.” Extend- 
ing that reasoning to Johnson 
means that a buyer, without having 
to prove intent to defraud, likewise 
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has no duty to make an inspection 
where the gravamen is nondisclo- 
sure. The buyer merely has to ob- 
serve what is “readily observable.”* 
The buyer’s failure to hire a “home 
inspector” or to perform his own “or- 
dinarily diligent” inspection cannot 
provide the seller a defense of con- 
tributory negligence if the defect is 
latent, and I do not believe the Su- 
preme Court’s reference in Gilchrist 
to Johnson, quoted above, was in- 
tended to imply otherwise. In that 
case, the court merely affirmed the 
availability of contributory negli- 
gence in a case of negligent misrep- 
resentation. It did not modify Besett, 
and it did not modify Johnson. The 
seller’s duty to disclose known, la- 
tent, material defects would appear 
to be absolute, and the seller’s liabil- 
ity strict. 


Seller’s Duty Not Met 
by Partial Disclosure 

So, what constitutes a nondisclo- 
sure? Does any suggestion of a spe- 
cific problem get the seller off the 
hook? In Hinton v. Brooks, 820 So. 
2d 325 (Fla. 5th DCA 2001), it seems 
that the sellers had executed a dis- 
closure form that represented with 
regard to termite activity in the pre- 
vious five years, that the “caretaker 
reported activity .. . and [the pest 
control company] had treated 
same.” However, it was later re- 
vealed that the house had been 
treated for termite infestations a 
minimum of 12 times in the five- 
year period. The court found the 
foregoing facts enough to support 
fraud in the inducement. The seller’s 
“disclosure” was merely the tip of 
the iceberg and not a full disclosure 
of the real extent of the problem. In 
the opinion of this writer, the same 
facts, especially as more completely 
described in the concurring opinion, 
would have supported a Johnson 
nondisclosure action. 

Nicholson v. Kellin, 481 So. 2d 931 
(Fla. 5th DCA 1985) involved a 
claim by defrauded investors, but I 
believe the holding of the court can 
be applied with a broader brush. The 
sellers had defended with the argu- 
ment that they owed no fiduciary 
duty to the buyers and therefore 
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their “mere nondisclosure” was not 
actionable. The court shot down that 
defense with the following state- 
ment: 

[E]ven assuming that a party to a trans- 
action owes no duty to disclose facts 
within his knowledge or to answer in- 
quiries respecting such facts, if he un- 
dertakes to do so, he must disclose the 
whole truth. . . . [defendants] had dis- 
closed some facts and thus they were 
under a duty to do sc in a non-negligent 
or non-fraudulent fashion. 


Id. at 936. 

If a seller undertakes to disclose 
any facts, he or she “must disclose 
the whole truth.” The argument that 
this applies to a Johnson nondisclo- 
sure action, as well as to a fraud 
count, gains strength from the fact 
that it is included as one of the tra- 
ditional exceptions to caveat emp- 
tor. In Green Acres, Inc. v. First Union 
National Bank of Florida, 637 So. 
2d 363, 364 (Fla. 4th DCA 1994), the 
court noted that 
Exceptions [to caveat emptor] arise: 1) 
where some artifice or trick has been 
employed to prevent the purchaser from 
making independent inquiry; 2) where 
the other party does not have equal op- 
portunity to become apprised of the fact; 
and 3) where a party undertakes to dis- 


close facts and fails to disclose the whole 
truth. (Emphasis added.) 


When a seller has undertaken to 
disclose some, but not all, facts, by 
definition he or she has failed to dis- 
close others. The only qualifier is 
that the undisclosed facts are latent 
and “materially* affect the value of 
the property.” A statement by a 
seller that “I have had some leaks 
in the copper water lines but they 
were fixed,” may be literally true; 
but the failure to reveal there were 
10 such leaks in the previous 12- 
month period, “fixed” at a total cost 
of over $8,000, and the seller was 
advised to re-pipe the building or 
“keep chasing leaks,” and further 
represented to the buyers that she 
was not “aware of any conditions 
materially affecting the value of the 
property relating to... plumbing,” 
would appear to be a litmus test for 
a Johnson nondisclosure case, as 
well as being actionable for fraud. 

The jury should be instructed® 
that the defendant’s legal duty to 
disclose is not met by a partial dis- 


closure. While I have found no cases 
exactly on point, I find the argument 
compelling. 


Buying the Property “As Is” 
The standard FARBAR‘* form con- 
tract for sale and purchase of resi- 
dential real estate contains the 
“Standards for Real Estate Trans- 
actions” including “Standard W,” 
which provides: “Seller warrants 
that there are no facts known to 
Seller materially affecting the value 
of the property which are not readily 
observable by Buyer or which have 
not been disclosed to Buyer.” There 
is also a FARBAR “Comprehensive 
Rider” to the contract for “as is” pur- 
chases. It provides that “[t]his rider 
does not relieve Seller’s obligations 
under Standard W for facts known 
to Seller.” This seems self-explana- 
tory; but suppose that your client 
has signed a contract to buy an older 
house “as is,” without utilizing the 
FARBAR form with its Standard W 
warranty. The Third District, in Levy 
v. Creative Construction Services of 
Broward, Inc., 566 So. 2d 347 (Fla. 
3d DCA 1990), in a per curiam deci- 
sion, rejected an attempt by a seller 
in such a case to avoid the obliga- 
tions of disclosure because the prop- 
erty had been sold “as is.” The court 
dismissed the seller’s proffered de- 
fense with the following: “[Wle dis- 
cern no ‘as is’ contractual exception 
to the duty imposed on the seller 
herein by the Johnson decision.” 
Indeed, Florida law is consistent 
with that of other jurisdictions. In 
The S Development Company uv. 
Pima Capital Management Co., 31 
P.3d 123 (Ariz. App. 2001), the sell- 
ers there had argued that the “as 
is” provision in the purchase con- 
tract relieved them of any duty to 
disclose the defective plumbing, 
even if they had actual knowledge 
of the condition. The court rejected 
the argument, holding that “latent 
defects in a property sold ‘as is’ that 
are known to the vendor must be 
disclosed to the purchaser.” 


Residential or Commercial 
The lower courts have uniformly 

refused to apply the Johnson rule 

of full disclosure to the sale of com- 
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mercial property. The transaction 
in Green Acres involved 63 acres of 
undeveloped commercial property. 
The court stated, “We do not agree 
that Johnson extended the duty to 
disclose to commercial real estate 
transactions.” Jd. at 637. The court 
cited the First District’s scholarly 
opinion in The Haskell Company v. 
The Lane Company, Ltd.,612 So. 2d 
669 (Fla. lst DCA 1993), in which 
that court reviewed the history of 
caveat emptor and concluded “that, 
if the doctrine of caveat emptor is 
to be replaced as the law applicable 
to commercial real property trans- 
actions in Florida, .. . that decision 
should be made by the Supreme 
Court, rather than by this court,” 
id. at 675. The issue was then cer- 
tified to the Supreme Court, which 
has never addressed it. 

The problem for litigants is that 
there has been no bright line be- 
tween commercial and residential 
property provided by the courts for 
guidance. In some cases it may be 
too obvious for argument, e.g., 63 
acres of undeveloped land, or a 
downtown office building. But when 
the transaction involves multifam- 
ily dwellings, the question becomes 
murkier. Perhaps a Miami highrise 
with over 100 apartment/condo 
units would be conceded as com- 
mercial.’ Perhaps not. But what of 
a duplex? Or a fourplex? While the 
courts have not suggested where 
the line should be drawn, the leg- 
islature has provided some help. In 
FES. §475.278, real estate brokers 
and salespersons are admonished 
that their duties include 
“[d]isclosing all known facts that 
materially affect the value of resi- 
dential real property and are not 
readily observable to the buyer.” 
Where have I heard that language 
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before? Then in subsection (5)(a), we 
are advised: 


The real estate licensee disclosure re- 
quirements of this section apply to all 
residential sales. As used in this subsec- 
tion, the term “residential sale” means 
the sale of improved residential prop- 
erty of four units or fewer, the sale of 
unimproved residential property in- 
tended for use of four units or fewer, or 
the sale of agricultural property of 10 
acres or less. 


Is that line bright enough? 


Hanging Chad 

Now there is one issue left hang- 
ing for the reader. While granting 
the Davises the return of all their 
deposit money, the court found no 
merit in the Davises’ demand for 
rescission of the contract. The 
court simply dismissed the claim 
without further discussion appar- 
ently because there was no breach 
of the “crucial” roof inspection 
clause. The result was that the 
Davises still had to buy the house, 
presumably at a price reduced by 
the amount of their refunded 
downpayments. Why didn’t the 
court grant rescission? I don’t 
know, but I recommend reading the 
discussion by the Fourth District 
in Billian, 710 So. 2d at 989-991, 
of “The Relationship Between Re- 
scission and an Action for Dam- 
ages Under Johnson v. Davis.” O 


' For the definition of a “reasonable 
man,” I recommend A.P. HEerBert, UN- 
COMMON Law: BEING 66 MISLEADING CASES, 
reprinted 1986 by Redwood Burn Ltd., 
Great Britain. 

2 Perhaps the Fourth DCA was merely 
paying lip service to the Supreme 
Court’s unfortunate reference in 
Gilchrist to the Johnson case. 

3 In Pressman v. Wolf, 732 So. 2d 356 
(Fla. 3d D.C.A. 1999), the court denied 
relief to a buyer where the property was 
likened to a “one-eyed horse,” i.e., the 
defects were “readily observable.” 

4 In a Johnson nondisclosure case, the 
jury decides whether an undisclosed fact 
“materially affects the value of the prop- 
erty.” In a fraud case, a material fact is 
one “of such importance that the buyer 
would not have entered the transaction 
but for the false statement,” Florida 
Standard Jury Instruction MI-8. These 
two standards are sometimes confused. 

5 There is no Standard Florida Jury In- 
struction for a Johnson nondisclosure 
count; probably a good thing. 

6 Florida Association of Realtors and 


The Florida Bar. If the form is used, 
buyer may bring a breach of warranty 
action, but retains the option to forego 
the breach claim and bring a Johnson 
nondisclosure action, which the Fourth 
DCA suggests could permit the award 
of punitive damages. Billian, 710 So. 2d 
at 992. 

* Compare Wasser v. Sasoni, 652 So. 2d 
411 (Fla. 3d D.C.A. 1995). Ifthe FARBAR 
contract form is used for sale of commer- 
cial property, caveat emptor is probably 
waived, RNK Family Ltd. Partnership 
v. Alexander-Mitchell Associates, 788 So. 
2d 1035 (Fla. 2d D.C.A. 2001). 
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his article continues the 
analysis of the child sup- 
port guidelines statute, 
FS. §61.30(2)(a), begun 
last month, picking up with the sug- 
gested format for improving cat- 
egory 3 of the statute by organiz- 
ing it around the various formats 
business enterprises may take. 

¢ S corporations. Many small busi- 
nesses incorporate and elect S cor- 
poration status.' This is especially 
the case with those that the child 
support statute refers to as “close 
corporations.” An S corporation is 
a “pass-through” entity for tax pur- 
poses.” It pays no federal tax; in- 
stead, shareholders pay tax on their 
pro rata share of entity income. Sig- 
nificantly, the income need not be 
distributed for it to be included as 
income for tax purposes. 

The statutory reference to “busi- 
ness income” from “close corpora- 
tions” probably refers to the 
shareholder’s pro rata share of S cor- 
porate income. That is certainly the 
number that will appear on the 
shareholder spouse’s tax returns. 
But, is use of that number fair to ei- 
ther spouse? Arguably, it is not. It can 
be unfair to the shareholder spouse 
because it includes as income items 
that are not received and often not 
receivable. Some of the valid business 
reasons for a corporation retaining 
(rather than distributing) income are: 
the corporation may have paper in- 
come, but no liquidity; the corpora- 
tion may have plenty of cash, but 
need the funds for business purposes; 
or the majority shareholders of the 
corporation may simply vote not to 
distribute excess liquidity. In any 


Part II 


by Steven J. Willis 


In May, part | of this article 
presented the statutory 


definitions of “income” 
and began to analyze 


F.S. §61.30(2)(a), which 
defines gross income for 
child support purposes, 


for its inherent 
ambiguities. Part II 


continues the analysis. 


event, having a federal tax on undis- 
tributed income is acceptable because 
it is elective. Shareholders could, in- 
stead, choose C corporation status for 
tax purposes, which would result in 
an entity tax but no shareholder tax 
absent any distribution. But, should 
tax- or business-motivated deci- 
sions—to elect S status and to retain 
income—obligate a spouse to pay 
more alimony or child support? If so, 
an incentive results for the share- 
holder spouse to seek C corporation 
status from inception or possibly con- 
vert the corporation form from an S 
corporation to a C corporation when 
planning for divorce.* C corporation 
status will result in additional tax— 
probably an additional 15 percent, 
deferred to distribution—but it may 
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Family Law Economics, Child Support, 
and Alimony: Ruminations on Income 


save additional obligation for child 
support or alimony. 


Pension, Retirement, or 
Annuity Payments 

While generally clear, category 7, 
pension, retirement or annuity pay- 
ments, is astonishingly unfair: it ac- 
tually disadvantages both sides. The 
term “payments” surely refers to the 
cash method of accounting, i.e., what 
is actually received. This encourages 
a recipient spouse to defer receipts. 
For example, many plans provide for 
the commencement of retirement an- 
nuities as early as age 59 and a half 
or as late as 70 and a half. They like- 
wise provide for other elections, such 
as fixed-term annuities, single life an- 
nuities, or joint annuities. Naturally, 
the various elections result in differ- 
ing payments. No apparent author- 
ity exists for a court to impute 
amounts not elected and received. 

The reference to “annuity pay- 
ments” provides even greater oppor- 
tunity for manipulation. Consider 
a spouse with $150,000 cash in- 
vested at five-percent interest, 
yielding $7,500 annual interest in- 
come. If invested in a deferred an- 
nuity, it would produce no income 
during the deferral period. It would 
increase in value, but would produce 
neither taxable income nor payments 
considered income under the cash 
method of accounting. Presumably, it 
would also produce no “payments” 
under this category and thus no in- 
come for family support purposes. 

A court’s power to consider such 
deferred assets is far less significant 
than the power to consider the rel- 
evant income from the assets. But, 
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the only statutory authority for im- 
puted income applies to voluntary 
unemployment or underemploy- 
ment. It does not apply to under per- 
forming assets. Hence, a spouse with 
substantial assets can invest excess 
funds in a deferred annuity while 
depleting the remaining assets. The 
resulting lack of cash flow should 
reduce family support obligations. 

This category is also unfair to the 
payor spouse. Annuity, pension, and 
retirement payments typically have 
both interest and principal compo- 
nents. For example, the hypothetical 
annuity, with current payments 
would produce $1,590.88 monthly for 
10 years. During the first month, $625 
of the payment would be interest and 
the remaining $965.88 would be prin- 
cipal. Counting the entire cash flow 
as income—which the statute clearly 
does—is unfair. The $965.88 is no 
more than a withdrawal of assets 
from an investment account, analo- 
gous to a withdrawal from a checking 
account. No one would consider a 
checking account withdrawal to be 
income; yet, that is exactly the impact 
of counting annuity payments as in- 
come. At most, the principal portion 
of the payments should count as avail- 
able assets rather than income. 


66 or 70? The term “benefits,” by 
implying the cash method, suggests 
the amount of income recognition 
would be zero until actual receipt. 
But, such an interpretation encour- 
ages manipulation. Why would a 
spouse with otherwise adequate 
funds elect to receive early benefits 
if such an election would result in 
significantly increased child support 
or alimony obligations? While a court 
has the authority to consider “avail- 
able assets” in determining an 
award, the use of potential social se- 
curity benefits seems unfair. Early 
retirement results in significantly 
reduced benefits in addition to in- 
creased income tax liabilities. Sound 
rational reasons—other than divorce 
planning manipulation—exist to 
support deferral. Imputation of 
unelected benefits not only lacks 
statutory authority, but it also ap- 
pears punitive to the retiring spouse. 


Interest and Dividends 
Initially, category 10, interest and 
dividends, seems to be clear, but it 


is not. Does the term “interest” in- 
clude deferred interest? Such inter- 
est is taxable as income and would 
constitute accrued income for finan- 
cial accounting, but it does not re- 
sult in any cash flow until received. 
Including deferred interest in fam- 
ily law’s “income” is unfair to the 
earner in that it would require pay- 
ment of alimony or child support 
based on unavailable resources. Not 
counting it, however, encourages 
manipulation: an investing spouse 
would simply purchase long-term 
instruments, deferring receipt of 
interest until later, possibly irrel- 
evant periods. 

Money does not deteriorate, at 
least not in a tax sense, and thus is 
not subject to depreciation or amor- 
tization; hence, all interest is con- 
sidered income. Inflation, however, 
causes deterioration in the value of 
money deposits. Arguably, to the ex- 
tent interest earned includes compen- 
sation for past inflation, it is not in- 
come.‘ This argument has been 
unsuccessful for tax purposes, but it 
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Similar analysis applies to retire- 
ment payments. To determine in- 
come, F.S. §61.30 permits a deduc- 
tion for mandatory retirement 
contributions, but not for voluntary 
contributions. As a result, the 
amount of the employee contribu- 
tions counts as income in the year 
contributed, as salary, category 1.To 
again count it as income in the year 
withdrawn is unfair on its face. 


Usually 
Potentially 
Possibly 


Social Security Benefits 
Category 8, Social Security ben- 
efits, is subject to manipulation 
through deferral. The reference to 
“benefits” suggests the cash method 
of accounting. A spouse may be eli- 
gible for reduced benefits at age 62, 
greater benefits at age 66, and maxi- 
mum benefits at age 70. Clearly, a 
spouse who elects to receive the re- 
duced benefits at age 62 has income 
in the amount received. But what is 
the income of a 63-year-old spouse 
who elects to defer benefits until age 
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seems fair for family law purposes. 

The analysis is even more pro- 
found in relation to dividends. His- 
torically, most stocks paid regular 
cash dividends. More recently, most 
stocks paid small, if any, dividends, 
favoring capital appreciation. Re- 
cent tax law changes reducing the 
tax on dividend income will prob- 
ably prompt greater current divi- 
dend payments. Nevertheless, an 
investor spouse will always have 
choices between investments that 
pay substantial dividends and those 
that do not. Ignoring taxes and fam- 
ily law considerations, the choices 
are probably equal in a macro sense: 
the market should result in equal 
rates of returns for comparable 
risks. Tax considerations and fam- 
ily law considerations, however, will 
affect the choices made. 

Another problem with the use of 
the term “dividends” involves stock 
dividends and splits. Generally, a 
stock split involves a pro rata in- 
crease of more than 25 percent of 
outstanding shares. It involves no 
accounting entry and has no tax con- 
sequences. While providing greater 
liquidity to shareholders, it typically 
causes a per share price reduction 
balancing the increase in the num- 
ber of shares. Thus, it commonly 
produces no wealth increase and 
should not be considered income. A 
smaller stock dividend, however, 
typically involves a financial ac- 
counting entry involving the capi- 
talization of retained earnings. 
While it results in no current tax 
consequences, it typically results in 
a wealth increase: the per share 
price drop will not fully balance the 
increased value resulting from a 
greater number of shares. Economi- 
cally, it differs very little from a cash 
dividend. As such, it probably should 
be considered income for family law 
purposes. Thus, it is unclear whether 
we should include stock dividends and 
splits in the calculation of “income” 
for family law purposes and, if so, how 
we are to value them. 

An investor must currently pay 15 
percent of any dividends to the gov- 
ernment, but need not pay a com- 
parable capital gains tax for capital 
appreciation (which occurs when a 
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No statutory authority 
for imputation of 
dividends exists, just 
as no general 
authority exists 
for imputation of 
income on under 
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corporation retains earnings) until 
a sale. Similarly, an investor may 
need to share a portion of dividends 
received with an ex-spouse through 
alimony and child support, but would 
not typically share as great a portion 
of capital appreciation. Because the 
effective family tax will typically ex- 
ceed the 15 percent government tax, 
the effect on investment decisions 
should be substantial. 

No statutory authority for impu- 
tation of dividends exists, just as no 
general authority exists for imputa- 
tion of income on under performing 
assets. Such authority is not unprec- 
edented, as it effectively exists for 
Florida trust law purposes.’ The lack 
of such authority is particularly sig- 
nificant in light of the explicit list- 
ing of “interest and dividends” as 
well as the explicit listing (category 
14) of only recurring gains on prop- 
erty. Thus, looking at the child sup- 
port statute, it appears that nonre- 
curring gains would not be 
considered income. Hence gains re- 
sulting from retained corporate earn- 
ings do not count as income. Eco- 
nomically, however, no important 
difference exists between retained 
and distributed earnings: both are 
available for future investment. Sub- 
stantial tax and family law differ- 
ences exist; but those are arbitrary 
and thus prompt manipulation. 

Similarly, an investor spouse 
might invest in nonperforming as- 
sets, such as vacant land. Such as- 
sets may produce substantial gains 


over time, but often produce little 
current cash flow. Because the stat- 
ute so clearly refers to interest and 
dividends, and excludes nonrecur- 
ring gains, an investment decision to 
choose nonperforming or 
underperforming asset seems a safe 
method of reducing potential ali- 
mony and child support, just as it is 
a safe vehicle for income tax. Such 
investments, considering their lack 
of liquidity, come with a significant 
risk. That risk, however, when 
weighed against substantial taxes, 
alimony, and child support may be 
comparatively small. Would a spouse 
make such investment decisions for 
the purpose of reducing family sup- 
port obligations? I predict many 
would and do. Should a court have 
the power to undo such decisions? 
Perhaps, but how would such power 
be exercised? Should it involve an 
imputation of income or a guideline 
deviation? Should a court exercise 
such authority only when evidence 
of manipulation exists? What if the 
spouse has a family history of invest- 
ing in vacant land or growth stocks? 
Requiring partial liquidation for pay- 
ment of child support seems reason- 
able, but requiring it for payment of 
alimony seems less fair unless the 
assets were somehow relied upon 
during the marriage. In any event, 
the current statute appears to elimi- 
nate such authority. 


Rental Income 

This analysis of category 11 
(“Rental income, which is gross re- 
ceipts minus ordinary and neces- 
sary expenses required to produce 
the income.”) follows that of category 
3, business income. An important 
difference involves the impact of the 
various categories on the definition 
of marital assets. For purposes of 
child support and alimony, classify- 
ing “income” as being from one 
source, such as business, or another, 
such as rent, does not matter. But, for 
equitable property division, the source 
of the asset is paramount. Although 
income is not an asset, it certainly 
produces assets and assets certainly 
come from wealth increases, i.e., in- 
come. But which income creates mari- 
tal assets and which income creates 
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nonmarital assets? 

Full analysis of this is best dealt 
with in a later article focusing on 
property division. For now, note that 
listing income in one category or an- 
other may have no significance for 
child support or alimony; however, 
that classification could have major 
significance for a determination of 
which assets are marital and which 
are nonmarital. Arguably, business 
income is active and produces mari- 
tal assets, while rental income is more 
passive and may remain nonmarital 
if derived from nonmarital property. 
Hence, counsel focusing on support 
issues in filing the income portion of 
the financial affidavit should consider 
the collateral equitable distribution 
consequences. 


Income from Royalties, 
Trusts, or Estates 

No reason exists to interpret the 
meaning of income from trusts and 
estates (category 12) differently 
from that of corporations or partner- 
ships. Unfortunately, however, cat- 
egories 3 and 11 add the specific 
qualifier that “ordinary and neces- 
sary expenses” are deductible from 
the income, while category 12 has 
no such provision. Fairly, this cat- 
egory should allow such deductions 
(whatever the terms mean). How- 
ever, a literal reading would not per- 
mit them: The legislature clearly 
knew how to provide for ordinary 
and necessary expenses, but failed 
to do so. 

Royalties (which have nothing 
particular to do with trusts and es- 
tates) refer to earnings from pat- 
ents, copyrights, other intangibles or 
minerals, each of which have lim- 
ited lives. Royalties are thus part 
true income and part compensation 
for deteriorating principal. Arguably 
only the true income portion should 
be income for family law purposes. 
To the extent an owner has a cost in 
the underlying property, that cost 
should be recoverable for family law 
purposes, although the statute fails 
to provide for deductions. Whether 
such cost recovery should be limited 
to historic costs, rather than value 
deterioration, is unsettled. 

Timing is also an issue: A spouse 


who sold a patent or copyright would 
have taxable gain but no “royalties.” 
The gain would be taxed differently 
than would be ordinary royalty in- 
come. Similarly, for family law pur- 
poses such a sale would seem to be 
covered by category 14, dealing with 
recurring gains. Royalties are com- 
parable to recurring gains, but lump 
sales of a patent or copyright would 
be more comparable to nonrecurring 
gain, which would have no impact 
on family law income. The reduced 
tax consequences already provide 
authors and other intangible asset 
holders some incentive to sell their 
products, rather than seeking roy- 
alties. Due to the potential “family 
tax” consequences, the incentive to 
sell the item rather than seeking 
royalties is even greater. This, too, 
might be considered manipulation. 

Mineral royalties provide an ad- 
ditional problem: depletion. No ap- 
parent allowance for depletion ex- 
ists in family law, which seems 
unfair. Production of mineral royal- 
ties involves a selling off of assets, 
much like the recurring gains in 
category 14. Hence, an investment 
decision—to develop minerals— 
punishes a spouse in comparison to 
a similarly situated spouse who in- 
vests in nondepleting assets. A 
countervailing argument exists with 
regards to spouses who decline to 
develop minerals. 


Reimbursed Expenses or 
In Kind Payments That 
Reduce Living Expenses 
Category 13 (“Reimbursed ex- 
penses or in kind payments to the 
extent that they reduce living ex- 
penses.”) is too narrow. To the extent 
it refers to “payments” it relies on 
the cash method of accounting; thus, 
it prompts manipulation through 
elective deferrals. Further, the con- 
dition that such amounts “reduce 
living expenses” seems unduly re- 
strictive. To the extent in kind pay- 
ments result in greater savings— 
perhaps they involve equipment or 
other property with a life greater 
than one year—they would not seem 
to reduce living expenses except to 
the extent currently consumed. Yet 
the entire value would normally 


constitute taxable income and 
would certainly involve an accession 
to wealth. Unless nontransferable, 
they could be sold to produce cash 
flows comparable to cash payments 
of income items. Hence, the living 
expenses restriction is overly re- 
strictive. 

Another possible consequence of 
the restriction involves in-kind pay- 
ments that fulfill business rather 
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than personal needs. A lawyer spouse 
may receive a computer or free use of 
electronic research. These items 
would not reduce living expenses, at 
least not directly. To the extent they 
were current consumed, they would 
indirectly increase business income 
and thus effectively count; however, 
to the extent they were not consumed 
or did not reduce business expenses, 
they could increase wealth but not 
increase “income” as defined for 
family law purposes. 

The narrowness criticism involves 
the limitation to “payments” and 
“reimbursed expenses.” It says noth- 
ing about many other types of 
“fringe benefits” such as discounts. 
When a spouse is able to travel for 
a reduced price, purchase clothing 
or appliances or automobiles at a re- 
duced cost, or eat for a modest price, 
wealth accession results. However, 
classifying price reductions as “pay- 
ments” is at least problematic. They 
should be so classified, but it requires 
a clear stretch of the statute. 


Gains Derived from Property, 
Unless Gain Is Nonrecurring 

Category 14 (“Gains derived from 
dealings in property, unless the gain 
is nonrecurring.”) has great impor- 
tance not only for family support cal- 
culations, but also for property divi- 
sion. The importance is particularly 
large because of the implied “cliff ef- 
fect.” Gains derived from dealings in 
property constitute income for child 
support purposes, but only if the 
gains are recurring. Nonrecurring 
gains are not included in the income 
calculation. At the margin, the dif- 
ference between recurring and non- 
recurring is slight; at some point, one 
additional similar dealing “breaks 
the camel’s back,” causing a series 
of deals to become recurring. Viewed 
individually, that marginal deal is in- 
significant. In context, however, it is 
profoundly important. 

Posit a husband/father (HF) who 
separately owns 100 acres. Sold in 
a single block, any resulting gain 
would not be recurring. If HF di- 
vided the property into two 50-acre 
tracts, the resulting gains would 
similarly not be recurring. Whatever 
recurring means, two is probably not 


Gains derived 
from dealings in 
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it. But if HF divided the property 
into 90 single acre tracts, added 
roads and common ground on the 
remaining acres, and then sold the 
lots in a single-family home subdi- 
vision, the resulting gains would 
almost certainly be recurring. While 
anyone can distinguish two sales 
from 90, the distinction at some 
point becomes very difficult. Which 
sale tips the scale? The 15th? The 
30th? The issue is often litigated for 
tax purposes, although the result- 
ing answer is not always predict- 
able. For purposes of this article, I 
am not so concerned with the clas- 
sification analysis; instead, I am 
much more concerned with the con- 
sequences of the classification. 

For tax purposes, such a marginal 
deal—be it the 15th or the 30th— 
causes the series of transactions to 
become ones involving “property 
held primarily for sale to customers 
in the ordinary course of a trade or 
business,” and thus taxed at ordi- 
nary rates—up to 35 percent. How- 
ever, one less deal results in capital 
gains treatment, and tax rates of 15 
percent. While such greater devel- 
opment may result in greater total 
profits, it thus also results in a 
higher tax rate. For example, the 
100-acre tract may produce a price 
of $100,000. The 90 single acre lots, 
however, may result in total sales 
of $1,000,000. Even after consider- 
ing development costs, the excess 
profits may be very large. But the 
owner/developer must be cognizant 
of the changing tax consequences. At 
some point—and that point may be 


38 THE FLORIDA BAR JOURNAL/JUNE 2004 


very unclear—an additional sale 
results in an extra tax of approxi- 
mately 20 percent on the whole se- 
ries of transactions. That marginal 
transaction thus is very costly un- 
less the additional profits exceed the 
additional taxes. 

The same is true for family law. 
Without the marginal deal—tipping 
the series in to the recurring cat- 
egory—the profits from property 
development are not included in in- 
come for child support purposes and 
matter less for alimony purposes.® 
With the marginal deal, the entire 
series of similar deals become recur- 
ring and the resulting income 
counts as income. The combined 
child support and alimony share 
could easily be 20 to 30 percent. 
Hence, the “family tax” conse- 
quences may significantly exceed 
the government tax consequences. 

But that is not all. If the underly- 
ing property is nonmarital, the im- 
portance of the marginal deal is even 
greater. Nonrecurring gains suggest 
relative passive involvement of the 
owner-spouse and thus the produc- 
tion of additional nonmarital assets. 
Such assets remain the separate 
property of the owner spouse. Recur- 
ring gains, however, suggest more of 
an active involvement of the owner 
spouse and thus the production and 
acquisition of new marital assets 
with the proceeds. Half of the value 
of such assets, presumably, becomes 
the property of the nonowner spouse. 
Effectively, that results in a marginal 
“tax” of 50 percent of the recurring 
gains. Combined with the additional 
government tax of 20 percent and the 
additional family “tax” of up to 30 
percent or more, the total “tax” on 
recurring gain can quickly approach 
100 percent, or even exceed 100 per- 
cent. 

Additional analysis should focus 
on the individual words used in this 
category. The term “gains” suggests 
gross receipts reduced by various 
costs. At least, it would involve re- 
duction for direct costs of the prop- 
erty sold or exchanged. In addition, 
it should include direct costs related 
to the sales and probably should 
include indirect costs, such as over- 
head, as well. Unfortunately, the 
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statute fails to refer to costs, unlike 
the analogous references in catego- 
ries 3 and 11. At some point, recur- 
ring gains become a “business” and 
the analysis shifts more to category 
3, which clearly allows deductions, 
presumably including indirect costs. 
Another interesting aspect of the 
term “gain” involves what to do with 
losses. If a spouse must share recur- 
ring gains with an ex-spouse, fair- 
ness suggests at the very least, for 
family support purposes, recurring 
gains should be reduced by recur- 
ring losses. Surely the existence of 
losses predicts less of an ability to 
pay support. But what about losses 
in excess of gains? The answer is not 
necessarily the same as that for 
losses that merely reduce, but do not 
exceed, gains. Excess losses, if they 
count, could potentially eliminate 
other income from such sources as 
wages and salary. Even if recurring, 
do they necessarily predict an in- 
ability to pay support? Not neces- 
sarily, as they may indicate the ex- 
istence of substantial assets, such 
as a stock portfolio, that has recently 
declined in value. Naturally, if that 
were the case, the existence of re- 
maining asset value would affect 
child support and alimony. However, 
if the losses count, the issue be- 
comes one of guideline deviation for 
child support purposes, so the ques- 
tion can have real significance. 
The word “nonrecurring” is also 
confusing. For tax purposes, the clas- 
sification is not merely a function of 
the number or frequency of the deals; 
instead, it involves many other fac- 
tors. How much time did the owner 
spend on the deals? How much ex- 
tra development was involved? Did 
the owner use a broker or did he con- 
duct the transactions himself? Such 
extra involvement and development 
suggests business dealing rather 
than passive gains, and thus results 
in higher government taxes. Is the 
analysis the same for family law 
purposes? The family law statute 
suggests that the answer is perhaps 
no. It only lists the frequency of deals 
as a factor in the classification. For 
purposes of resulting asset classifi- 
cation, other authority suggests the 
personal involvement of a spouse 


becomes important.’ 


Conclusions 

Calculations of child support, ali- 
mony, and property division can be 
complicated. But, none of the admit- 
tedly complicated issues can be ac- 
curately settled without a fair, ac- 
curate determination of income and 
assets in the first place. More effort 
probably goes into the division of 
income and assets, and less effort 
probably goes into the initial deter- 
mination of what constitutes income 
and assets. If so, the fairness of the 
resulting divisions is illusory. 

I ask many questions herein and 
provide few answers or solutions. That 
is troubling, but not easily resolved. 
Our system moved to one grounded 
in spousal “income” almost 20 years 
ago with the creation of child support 
guidelines and the expanded require- 
ment of financial information disclo- 
sure. But the touchstone of “income” 
is itself inherently flawed. A common 
joke (and probable reality) among ac- 
countants involves a client question 
of “What is my income?” “What do you 
want it to be?” is at least the unstated, 
if not explicitly stated, typical answer. 
The word “income” has no meaning 
without clearly defined principles and 
methods of accounting and rules for 
recording and reporting transactions. 
Those principles, methods, and rules 
are very complicated. No wonder ac- 
counting is often a five-year degree 
program at many universities and the 
first-time pass rate for the CPA exam 
is typically below 20 percent and in 
some jurisdictions below five percent. 

Accounting is not easy. Yet our fam- 
ily law support system, as well as the 
division of property, is inherently a 
function of accounting. Requiring fam- 
ily law practitioners and judges to be 
CPAs and tax experts is a solution, 
but hardly a viable one. For now, how- 
ever, I have no other solution. I mostly 
have only questions. In most cases, 
the lack of answers probably does not 
matter. Often the parents have so few 
resources, the lack of clarity regard- 
ing “income” is immaterial. In other 
cases, the pareats are employed at a 
fixed salary or earn predictable 
amounts of wages; as a result, ma- 
nipulation is unlikely. Still, many par- 
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ents have small businesses. For them, 
the lack of answers and solutions to 
“what is income” becomes hugely im- 
portant. The artificial, mechanically 
induced perception of “fairness” in- 
volving family support and property 
division is likely often an illusion. O 


LR.C. §1361(20083). 

LR.C. §1363(2003). 

’ There are tax consequences of this con- 
version that the owner spouse and the cor- 
poration would have to consider. Such con- 
sequences are beyond the scope of this 
essay. 

* Lenders charge interest for three rea- 
sons: liquidity, inflation, and risk. To the 
extent interest payments compensate a 
lender for liquidity or risk, they consti- 
tute real returns. However, to the extent 
they compensate for inflation, they pro- 
vide no economic increase in wealth. The 
tax system counts such inflationary com- 
pensation as income; however, no compel- 
ling reason exists for the family law sys- 
tem to follow suit. Indeed, economic 
income would seem to provide a fair basis 
for alimony or child support. Florida trust 
law permits such an analysis in that it 
permits a trustee to allocate the “infla- 
tion” component of income to principal. 
Fia. Stat. §738.104(2)(h). 

5 Fia. Star. §738.1041 permits a trustee 
to convert an income trust into a unitrust, 
which pays a percentage of asset value to 
the income beneficiary. Star. 
§738.1041. Section 783.104 also grants a 
trustee power to invade principal to make 
increased income distributions. Fa. 
§738.104. 

®° For child support purposes, if the prof- 
its are not income, they are only relevant 
to the extent the value of the spouse’s as- 
sets are relevant—for purposes of devia- 
tion from the guidelines. For alimony pur- 
poses, if the profits are not income, they 
are still considered as “financial re- 
sources.” However, substantial authority 
suggests that income, rather than assets, 
is the most important factor in determin- 
ing alimony. 

7 Fra. Stat. §61.075(a)(2) classifies as 
marital assets, the enhancement in value 
of nonmarital assets resulting from the 
efforts of either party. 


Steven J. Willis is a professor of 
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He thanks Kevin Jacobs, a J.D. student 
at the University of Florida who holds 
CPA licenses in Colorado and Florida, 
for his assistance. 
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of the Family Law Section, Richard D. 
West, chair, and Michelle Cummings and 
Jeffrey Weissman, editors. 


} 
i 
F 
i 
4 
{ 
| 
{ 


Annual Reports 


Committees 
The Florida Bar 


Admiralty Law 

The Admiralty Law Committee is a small committee that 
focuses on substantive and procedural law unique to mari- 
time matters. The committee has 62 members and has met 
twice this year, during the annual and midyear meetings 
of The Florida Bar. 

This year the committee provided three hours of inter- 
mediate-to-advanced CLE credit to its attending members. 
These presentations, in addition to the committee’s regu- 
lar business, have been very well received by the members, 
resulting in attendance of 47 percent of the committee dur- 
ing the June 2003 meeting and 60 percent of the commit- 
tee at the January 2004 meeting. A similar meeting is 
planned for June 23, 2004, at the next annual meeting of 
The Florida Bar. 

These CLE presentations were the result of various com- 
mittee members making presentations during the meet- 
ings, and providing comprehensive written materials to 
fulfill the requirements of advanced CLE credit to the many 
members of the committee who are board certified in ad- 
miralty and maritime law by The Florida Bar. The commit- 
tee is indebted to those who have agreed to make these 
presentations, and hopes that others will volunteer or agree 
to be drafted to do so in the future. 

Various members of the committee have and others are 
continuing to update the Maritime Law and Practice 
Manual, which this committee has sponsored for many 
years. This activity is ongoing, and a new edition of that 
manual is planned for publication in 2004. 

CurIsTIAN D. KEEpy, Chair 


Advertising 
The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and marketing practices. The committee, which 
meets monthly, reviews appeals of opinions issued by staff 
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counsel, offers guidance to staff in evaluating lawyer ad- 
vertisements, makes recommendations regarding rule 
changes, and provides guidance to Bar members concern- 
ing both the substantive and procedural requirements of 
the advertising rules. 

The committee advises Bar members on the substance 
of the advertising rules through a variety of different meth- 
ods. An in-depth analysis of the filing requirements, sub- 
stantive regulations, and committee interpretations is pro- 
vided by the committee’s Handbook on Lawyer Advertising 
and Solicitation (6th Ed., June 2003). The handbook is de- 
signed to provide both a quick and easy reference to filing 
and substantive guidelines through various checklists and 
examples, as well as more in-depth discussions of particu- 
lar types of advertising regulations and recurring situa- 
tions. The handbook is reviewed and updated by Bar staff 
with the input of the committee to provide an excellent up- 
to-date guide to Florida’s lawyer advertising regulations. 
It also includes the latest changes to the advertising rules, 
set forth in the Supreme Court’s Rules Regulating The 
Florida Bar—Amendments, 820 So. 2d 210 (Fla. 2002), and 
Amendments to Rules Regulating The Florida Bar—Adver- 
tising Rules, 762 So. 2d 392 (Fla. 1999). 

The committee, through its staff, continues to publish a 
quarterly “Advertising Update” column in The Florida Bar 
News.The column summarizes highlights of the committee’s 
decisions at its monthly meetings and the Board of Gover- 
nors’ decisions regarding advertising issues. The 
committee’s goal is to provide Bar members with as much 
information as possible to assist them in complying with 
the attorney advertising rules. 

The committee has been active in assisting other bar 
committees this year. Members of the advertising commit- 
tee worked with the Professional Ethics Committee as par- 
ticipants in subcommittees dealing with issues affecting 
both legal ethics and lawyer advertising. Committee mem- 
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bers are also participating in the Ad- 
vertising Task Force 2004, which 
will conduct a comprehensive re- 
view of our current advertising 
rules. The committee has recom- 
mended several changes to clarify 
the attorney advertising rules and 
to address restrictions on television 
and radio advertisements that were 
approved by the Board of Governors 
and filed with the Florida Supreme 
Court this year. The committee has 
also served in an advisory capacity 
to the new statewide grievance com- 
mittee on lawyer advertising, assist- 
ing the members of the new griev- 
ance committee in understanding 
the advertising rules and the adver- 
tising review process. 

By far the most time-consuming 
task of the committee this year, as in 
past years, has been reviewing adver- 
tisements filed by members of The 
Florida Bar to determine whether 
they comply with the advertising 
rules. The committee reviews deci- 
sions of its staff regarding lawyer ad- 
vertisements if the staff’s interpreta- 
tion of a particular rule or 
advertisement is appealed by an ad- 
vertising attorney. Advertisers may 
appeal decisions of the committee to 
the Board of Governors. The commit- 
tee also provides guidance to its staff 
and advertisers upon request, in or- 
der to foster compliance with the rules 
and permit advertisers to accomplish 
their legitimate advertising goals. The 
committee works hard to apply the 
advertising rules fairly to all types of 
advertisements and to balance the 
rights of advertisers with the needs 
and concerns of the public. As in pre- 
vious years, the committee has taken 
an active role in ensuring that law- 
yer advertising in Florida is filed with 
The Florida Bar and properly re- 
viewed. An ongoing compliance pro- 
gram, headed by staff of the commit- 
tee, reviews Yellow Pages and 
newspaper advertisements through- 
out the state to determine whether 
nonexempt advertisements have been 
filed and reviewed. Lawyers who have 
not filed their advertisements (and 
whose advertisements are not exempt 
from filing under the advertising 
rules) are sent a letter asking them 
to file their ads and to pay a $250 late 


filing fee approved by the Florida Su- 
preme Court in 1999. 

The committee is made up of 
nonlawyers as well as lawyers. We 
believe that this has contributed sub- 
stantially to our work and our broad 
perspective on advertising and mar- 
keting. I would like to thank each of 
our committee members for their tre- 
mendous contribution to the work of 
the committee. 

Finally, the committee thanks our 
Board of Governors liaison, John G. 
(Jay) White ITI, who has been an ac- 
tive participant in our work this year, 
EUP Division Director Mary Ellen 
Bateman, and our hardworking staff 
headed by ethics counsel Elizabeth 
Tarbert. Without the participation 
and hard work of these individuals, 
the business of this committee could 
not be accomplished. 

SHANE Munoz, Chair 


Antitrust and Trade 
Regulation Certification 
The Antitrust and Trade Regula- 


tion Certification Committee is about 
to become very busy. In December 
2003, the Board of Governors unani- 
mously approved amendments to the 
antitrust and trade regulation certi- 
fication standards codified in Rule 6- 
22. The amendments were proposed 
by the certification committee to 
clarify for the benefit of potential ap- 
plicants the committee’s expectations 
with respect to the applicant’s knowl- 
edge, skills, and experience in anti- 
trust and trade regulation and offer 
a one-time two-year window during 
which experienced applicants who 
otherwise qualify for certification may 
apply for certification without taking 
the examination. These changes 
should ensure a significant increase 
in certification applications during 
the two-year period. 

Specifically, Rule 6-22.1 now de- 
scribes the skills and abilities appli- 
cants are expected to possess. Addi- 
tionally, certain definitions set forth 
in Rule 6-22.2 were modified to per- 
mit the committee some flexibility in 
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assessing what qualifies as a “con- 
tested matter” or an “adjudicated de- 
cision” by allowing the committee, in 
effect, to take into account the total- 
ity of an application based upon the 
committee’s collective experience in 
the practice of antitrust and trade 
regulation law and in the evaluation 
of other applications in this area of 
practice. Further, the minimum stan- 
dards set forth in Rule 6-22.3(a) were 
modified to acknowledge the super- 
visory role of many experienced se- 
nior antitrust practitioners and to 
provide for additional opportunities 
to preserve certification for such ap- 
plicants. 

Most importantly, for many experi- 
enced antitrust practitioners for 
whom certification did not exist in 
prior years, Rule 6-22.3(a)(3)(e) now 
provides for an exemption from the 
examination portion of the certifica- 
tion process for applicants who have 
“been substantially involved in anti- 
trust and trade regulation law for a 
minimum of 20 years” and “who ap- 
ply within two years of the effective 
date of the approval of this exemp- 
tion and meet all other requirements 
for certification.” 

In addition to formulating this 
year’s certification examination for 
qualified applicants, the plans for 
the coming year include gearing up 
for the influx of applications the 
committee expects to receive from 
the many experienced antitrust and 
trade regulation practitioners in 
Florida taking advantage of our two- 
year window of opportunity. A main 
focus of our effort will be getting the 
word out to experienced Florida Bar 
members who may be interested in 
applying for certification during this 
time. Plans are underway to notify 
individual qualified antitrust prac- 
titioners of our certification pro- 
gram, wherever possible, through 
Florida Bar and American Bar As- 
sociation e-mail notices, and to post 
notices in the Florida Bar News. We 
are confident our effort will ensure 
that many of Florida’s most sea- 
soned and respected lawyers skilled 
in antitrust and trade regulation 
will take advantage of this signifi- 
cant opportunity. 

Patricia A. Conners, Chair 
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Appellate Court Rules 

The Appellate Court Rules Com- 
mittee has had an extremely produc- 
tive year, thanks to the extraordinary 
service of its officers, co-vice chairs, 
subcommittee chairs, and Florida Bar 
liaison. The committee submitted its 
two-year cycle report and proposed 
rule amendments to the Supreme 
Court on January 30, 2004. Seventeen 
amendments were proposed and pub- 
lished in the March 1, 2004 Bar News. 
The Board of Governors unanimously 
approved all of the cycle proposals at 
its December 5, 2003, meeting. While 
several of the proposals are editorial 
in nature, many involve substantive 
changes: 

Rule 9.020, deleting “for clarifica- 
tion” from the list in Rule 9.020(h) of 
motions filed in the trial court that 
toll rendition so as to clarify that (h) 
governs rendition of trial orders only; 
creates new (i) to govern rendition of 
appellate orders and to clarify the in- 
teraction of motions filed under Rules 
9.330 and 9.331 and the finality of 
appellate orders. 

Rule 9.030, providing that district 
courts have jurisdiction to hear ap- 
peals from final orders of a county 
court holding a statute or provision 
of the Florida Constitution invalid. 

Rule 9.130(a)(3)(C) was amended to 
create new subdivision (viii) to make 
the rule consistent with the Bert Har- 
ris Act, §70.001(6)(a), providing a 
statutory interlocutory appeal of or- 
ders determining that a property has 
been inordinately burdened. Rule 
9.130 was also amended to correct an 
inadvertent omission so as to provide 
review of orders on motions for relief 
from judgment in juvenile cases pur- 
suant to Fla. R. Juv. P. 8.270. 

Rule 9.142(a)(6) was amended to 
clarify the Supreme Court’s jurisdiction 
in fashioning remedies from appeals in 
capital cases where the evidence is 
deemed insufficient for conviction on the 
crime charged so as to provide for “re- 
mand for appropriate relief.” 

Rule 9.145(c)(2) was clarified by 
providing “rendition” in appeals aris- 
ing from juvenile delinquency pro- 
ceedings. 

Rule 9.180(b)(2) was created to pro- 
vide for procedures in workers’ com- 
pensation cases where the JCC fails 
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to enter written findings; further 
amendments to Rule 9.180 were 
made to update the rule in accordance 
with statutory changes. 

Rule 9.190 clarified the time re- 
quirement for seeking review in ad- 
ministrative agency cases. 

Rule 9.220 was amended to provide 
for supplementation of the record in 
nonfinal appeals and to clarify the use 
of appendices in various appellate 
proceedings. 

Rule 9.370, the amicus curiae rule, 
was amended to require amicus to 
obtain consent of the court to file a 
brief and clarifies that by leave of 
court is the only way to file such briefs. 

Rule 9.420 was amended to create 
new subdivisions requiring a certifi- 
cate of service for pro se inmates and 
other pro se litigants and to specify 
that adherence to the rule’s form for 
proof of service will be prima facie 
proof of service. 

Rule 9.430 was created to provide 
for a determination of partial 
indigency in criminal cases where in- 
mates have some funds in their in- 
mate accounts that could be used for 
payment of court costs, and to provide 
that district courts have discretion to 
remand for such determinations and 
to presume that an inmate claiming 
indigency is in fact indigent. 

Rule 9.800, the citation rule, was 
updated to reflect current case num- 
ber practice and to delete obsolete ci- 
tations, and to add a new citation to 
the U.S. Constitution. 

Rule 9.900 was amended to create 
a new form for partial indigency to 
effectuate the amendment to Rule 
9.430. 

The ACRC continues to study is- 
sues of concern to Bar President Miles 
McGrane concerning the needs of chil- 
dren and confidentiality issues in 
such cases as well as competency ad- 
judications. 

The committee also has passed sev- 
eral new significant amendments 
that will affect appellate practice if 
approved in the next two-year cycle: 

Rule 9.331 was amended to delete 
the requirement that a motion for 
rehearing en banc must be filed con- 
currently with a motion for rehear- 
ing pursuant to Rule 9.330, in order 
to correct the problems of untimely 
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certiorari petitions where the DCA 
has not expressly ruled on an en banc 
motion filed without a rehearing pe- 
tition. 

Rule 9.210(a)(5) was amended to 
increase the page limitation for briefs 
of an appellee/cross appellant so as 
to permit the cross appellant to file a 
brief of equivalent length as 
appellant’s initial brief. 

Rule 9.120(d) was amended to per- 
mit the filing of briefs on jurisdiction 
in the Supreme Court when the DCA 
has certified a question of great pub- 
lic importance or conflict of opinions. 

Rule 9.370(c) was amended to 
clarify that amicus briefs are autho- 
rized in extraordinary writ cases, and 
to clarify that the time for submitting 
amicus briefs runs from service rather 
than filing. 

It has been an honor to serve as 
chair of the ACRC, along with such 
incredibly dedicated and active mem- 
bers. Special thanks go to my co-vice 
chairs, Barbara Eagan and Siobhan 
Shea, our marvelous secretary, 
Rebecca Mercer-Vargas, and to the 
tireless efforts of my subcommittee 
chairs: Steve Brannock, Barbara 
Eagan, Harvey Sepler, John Mills, 
Randall Reder, Kristy Gavin, Lucinda 
Hofmann, Susan Kelsey, Greg Philo, 
Marilyn Beuttenmuller, and Jamie 
Billotte Moses. I was blessed to work 
with our tireless Bar liaison, Joanna 
Mauer, without whose assistance I 
could not have survived. Finally, I also 
wish to extend my thanks to our Su- 
preme Court liaison, Justice Raoul 


Cantero. 
Mark Lesan, Chair 


Appellate Practice 
Certification 

The Appellate Practice Certifica- 
tion Committee was saddened by the 
loss of Judge James R. Jorgenson of 
the Third District Court of Appeal, 
who passed away last year. Judge 
Jorgenson was a long-standing mem- 
ber of the committee and is sorely 
missed. However, we are privileged to 
have several new members this year, 
including Judge William Palmer of 
the Fifth District Court of Appeal, who 
added his wisdom and guidance to the 
committee. 

All committee members worked 
very hard this year to perfect the re- 
view and examination process by: 1) 
examining all applications for certifi- 
cation and recertification for rule com- 
pliance; 2) examining peer review 
materials and requesting additional 
peer reviews where necessary (includ- 
ing blind references); 3) reviewing the 
specifications for the exam; 4) reex- 
amining the number and content of 
exam questions for accuracy; and (5) 
reexamining the exam questions in 
their totality to ensure the exam is 
both comprehensive and well-bal- 
anced. 

There are now 148 board certified 
appellate attorneys in the state; 58 
are eligible for recertification in the 
year 2004. Thirteen individuals were 
approved to sit for the 2004 exami- 
nation. Of these, nine individuals sat 


for the examination on March 12. The 
exam was graded in accordance with 
holistic principles on March 25. 

The committee encourages all 
members of The Florida Bar who 
meet the criteria to apply for board 
certification in appellate practice. It 
has worked hard to make the exam 
process more user friendly by short- 
ening the exam, encouraging the use 
of computers, and providing a sug- 
gested list of study materials in ad- 
vance to applicants. 

The committee thanks all who re- 
sponded to requests for peer review. 
Your continued participation in the 
board certification process is critical 
in ensuring that applicants become 
board certified. 

I thank the members of the com- 
mittee for their hard work and invalu- 
able assistance, including Jon 
Whitney, our immediate past chair 
who compiled the source list, and 
Carol Vaught, our Florida Bar staff 
liaison, without whom we could not 
function. 

LaurI WALDMAN Ross, Chair 


Aviation Law Certification 

2003-04 has been a busy and pro- 
ductive time for the Aviation Law 
Certification Committee. More law- 
yers are showing an interest in be- 
coming board-certified in aviation law, 
due in large part to the post 9/11 avia- 
tion safety and security changes that 
have taken place, and to the thriving 
aviation industry in Florida. This year 
we had another attorney sit for the 


In-House Case Management Attorney 


The CED Companies has a career opportunity available for an Attorney in our Corporate office in 
Maitland. Responsibilities include managing and organizing a high volume of multiple development and 
construction related litigation cases. Minimum 3-5 years litigation experience, law degree & membership 
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exam and have four more who are 
completing their applications for the 
next exam. 

Some of the post-9/11 changes that 
have increased interest in aviation 
law practice include changes in com- 
mercial airline passengers’ travel, cer- 
tain restrictions on baggage and 
carry-on items, along with new rules 
regarding passenger screening and 
security. 

There is much work and much de- 
mand for board certified aviation law 
attorneys in Florida. Clients needing 
help with FAA certification, profes- 
sional pilots needing representation 
concerning grievances, injured airline 
passengers, and those purchasing or 
leasing aircraft are providing much 
legal business for aviation attorneys. 

Our state is one with a high vol- 
ume of military and civil aviation. 
Unfortunately, the frequency of com- 
mercial and civil aviation accidents 
is on the rise and victims of air crash 
disasters as well as aircraft manufac- 
tures, subcomponent manufacturers, 
and maintenance companies all seek 
quality representation when acci- 
dents occur. 

Business aviation is likewise a con- 
tinually growing industry in Florida, 
and complex sales transactions, en- 
vironmental issues surrounding avia- 
tion, and compliance with FAA regu- 
latory requirements also provide 
interesting and lucrative work for the 
aviation practitioner. 

The Aviation Law Certification 
Committee welcomes attorneys to 
apply for certification in this very in- 
teresting field. 

Dona.p M. Chair 


Board of Legal 

Specialization and Education 

The Florida Bar Board of Legal 
Specialization and Education (BLSE) 
was established by the Florida Su- 
preme Court for the purpose of admin- 
istering The Florida Bar Certification 
Plan. The BLSE is charged with the 
responsibility for identifying for the 
general public and the profession 
those attorneys who have demon- 
strated special knowledge, skills, and 
proficiency in certified areas of prac- 
tice. The BLSE is also charged with 
establishing goals and providing in- 


centives for continuing legal educa- 
tion to improve the competency of the 
Bar and has oversight responsibility 
for the continuing legal education re- 
quirement (CLER) and the basic 
skills course requirement (BSCR). 

Board certification of legal special- 
ists began in Florida in 1983. In more 
than 20 years, BLSE has made great 
strides in enhancing the quality and 
professionalism of members of The 
Florida Bar who have the interest, 
experience, and expertise to become 
a board certified lawyer. The certifi- 
cation program began with two areas 
in which lawyers were granted board 
certification; the program has grown 
to 18 areas and the Florida Supreme 
Court is now considering standards 
for a nineteenth area, construction 
law. The BLSE is also considering es- 
tablishing a program for certification 
in intellectual property law. In the 
past 20 years, over 4000 certificates 
of specialization have been issued to 
Florida lawyers and many more law- 
yers are in the process of applying for 
or have recently taken certification 
exams. 

Certification benefits the Bar, the 
bench, and the public by identifying 
those lawyers with special compe- 
tence in their specialty field and pro- 
fessionalism and ethics in the prac- 
tice of law. In fact, the Florida 
Supreme Court amended the stan- 
dards for certification to provide that 
“the applicant shall also be evaluated 
as to character, ethics, and reputation 
for professionalism.” 

Chief Justice Harry Lee Anstead, 
writing in the April 2003 Florida Bar 
Journal, defined the certification plan 
by stating, “Certification should be the 
capstone for a lawyer’s professional- 
ism goals. The character, competence, 
and commitment that define profes- 
sionalism also constitute the essen- 
tial formula for certification.” 

The BLSE is composed of 16 mem- 
bers and is supported by 162 lawyers 
who serve on certification committees 
in various areas of the law and a 16- 
person staff, all involved in adminis- 
tering the Florida Certification Plan 
and overseeing compliance with the 
CLER requirement by accrediting 
thousands of CLE courses and indi- 
vidual credit requests. 
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This year the BLSE has been con- 
centrating on steps to enhance the 
program. The standards are con- 
stantly being monitored and the pro- 
cedures for obtaining certification are 
rigorously examined so that the pro- 
gram can be constantly improved. 

The BLSE has three subcommit- 
tees working on various areas of the 
certification process. The Standards 
Committee is chaired by Lew 
Fishman. The Standards Committee 
carefully reviews every application for 
certification that has been denied by 
an area committee. Changes in the 
review process have been a primary 
focus of the BLSE and the Certifica- 
tion Plan Appeals Committee of the 
Board of Governors for the past two 
years. In particular, the BLSE has 
concentrated on the area of peer re- 
view. Peer review speaks to compe- 
tence, and also to professionalism and 
ethics. However, by its very nature, 
peer review tends to be subjective and 
personal. More importantly, in order 
to be valid, peer review must be to- 
tally anonymous and confidential to 
protect the identity and, thus, the ob- 
jectivity, of the reviewers. The BLSE 
carefully balances the interest of the 
applicant with the goals of the certi- 
fication plan. The Standards Commit- 
tee carefully reviews every peer re- 
view response and provides a full and 
complete summary to the entire 
BLSE. Moreover, the process has been 
changed to provide the applicant with 
as much information as possible 
about the nature of the denial, with- 
out compromising the confidentiality 
of the reviewers. Every applicant is 
provided with the opportunity to sup- 
ply information to the committee and, 
further, to have a personal appear- 
ance before the BLSE. 

The BLSE Communications Com- 
mittee, under the outstanding lead- 
ership of Judge Ralph Artigliere, has 
been very active this year. The BLSE 
has explored many ideas to elevate 
the awareness of board certification 
for the public and for members of the 
Bar. To this end, a strategic commu- 
nications plan has been developed. 
The BLSE secured approval from the 
Board of Governors to expend certifi- 
cation funds to hire a public relations 
firm to raise public awareness of cer- 


| 
| 
j 
= 
| 
| 
| 
i 
Ld 
i 
4 
| 
3 


tification. The official “definition” of a A 
board certified legal specialist has Letters 
been developed, which will be re- legislative limitations by Con- In the executive branch, the 
viewed by the public relations firm gress on the federal judiciary im- limitations, restraint, and ac- 
before further implementation of the plicate the scope of its authority countability are through the elec- 
plan. The public relations firm will and action. That is because the torate and Congress (both by im- 
assist the BLSE in raising awareness Constitution has not established peachment and override of 
of certification within the Bar be- an independent judiciary, if one executive veto). In the legislative 
cause, as more lawyers become board means an autonomous court sys- branch, limitations, restraint, and 
certified, the public will develop an tem, impervious — not “account- accountability are through the 
appreciation of the benefits of retain- able” — to anyone else. electorate and Congress itself. In 
ing certified lawyers to handle their The Constitution leaves to the the judiciary, the limitations, re- 
legal needs. legislative authority of Congress straints, and accountability are 
The Rules and Policies Committee 1) whether to create any other fed- through Congress alone. That is 
of the BLSE is chaired by David Cook. eral courts, 2) what powers to con- still far different than saying 
Rules and policies are under a con- fer on them, and under what con- courts are governmental bodies 
stant state of revision, the committee ditions, and 3) even whether to never answerable to anyone for 
giving careful scrutiny to ensure con- grant anything more than the few, their actions. There is account- 
sistency in the language and applica- original, jurisdictional grants to ability, i.e., subjection to the au- 
tion of the various governing provi- the Supreme Court. That is the thority of someone else to limit 
sions. The BLSE is working on way “we the people” established that branch’s power. 
standardizing the application and the third branch of the federal Congress does exactly that 
peer review recommendations that government. when it amends or repeals legis- 
are used by all of the area commit- The people have a right to ex- lation to prevent further court 
tees. Standardization will promote pect the occupants of governmen- decisions about federal law, in fa- 
greater fairness and encourage more tal positions in every branch to vor of ensuring a different result 
| interest in the certification program give faithful adherence to the con- in the future under the same law. = 
within the Bar. It is a significant goal stitution — both its grants and con- It is a logical error to assume that = 
of the BLSE that every lawyer who is ditions on the use of power. It is impartiality means, or requires, ne 
qualified to obtain board certification true that “judges [in the common independence in the sense of un- “< 
in a specialized area of the law law legal system] have been mak- answerable autonomy. 3 
achieve that status. ing law for some 500 years.” It is Do we want judges’ looking over . 
The lawyers on the BLSE, as well not true, however, that holding their shoulders when they decide ‘ 
as those lawyers who serve on the judges to the laws of the jurisdic- difficult cases? One needs to ana- : 
various area committees, volunteer tion that creates and empowers lyze that question into a bit more rs 
enormous amounts of time and tal- them — instead of laws of other discerning parts: Do we never want Re 
ent to support and improve the certi- jurisdictions — and to the histori- judges to have to take into account : 
fication program. More importantly, cal and linguistic intent of the any other authority when they 
the Bar staff, under the outstanding laws before them — not to depart make decisions? If not, to whom 
leadership of Dawna Bicknell, LSE into realms of suppositional law should we have them look? And 
director, provides support of unparal- — is either ignorance of judicio-le- when? As a practical matter, most 
leled excellence. Dawna has been with gal history, or surreptitious “code” times a judiciary should be ex- 
the certification program since its in- language. pected to act independently from 
ception and she is recognized through- The Court itself has recognized the winds of forces that blow across 
out the U.S. as one of the true experts that, under the Constitution, all the nation (or jurisdiction); but a 
in legal certification. remaining powers inherited from totally unrestrained judiciary is a 
JEFFREY MICHAEL CouEN, Chair the English crown, if not specifi- nightmare that does not work to 
: cally conferred in the executive or preserve our constitutional repub- 
Business Litigation judicial branch, and if not among lic, but to push towards its collapse. AG 
Certification the powers reserved to the states Because no man is immune from i 
The Business Litigation Certifica- or the people, are reposed in the the enticements of evil, none can be 
tion Committee has continued to in- legislative branch — Congress. trusted and invested with limitless 
vestigate ways in which the BLSE There is no truly “independent” — power. The doctrines of “separation 
and the Board of Governors can in- unlimited — branch of our Consti- of powers” and “checks and bal- 
4 form the public and members of the tutional government: “the sepa- ances” intrinsically concede the 
Bar of the existence and purpose of rate powers were not intended to need for another, limiting author- 
! the board certification program. The operate with absolute indepen- ity — an accountability. 
purpose of this effort is three-fold. dence.” United States v. Nixon, 418 Russe. W. LAPEER 
First, the process of selecting attor- U.S. 683, 707 (1974). Ocala 
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neys becomes easier if the public is 
aware that attorneys who are board 
certified are highly competent in their 
areas of certification. Once the public 
is more aware of the certification pro- 
gram and the level of competency of 
persons who are certified, then the 
public will be more likely to retain a 
board certified attorney than one who 
is not board certified. Second, once 
attorneys realize that potential cli- 
ents are making decisions to retain 
counsel in part based on whether the 
attorney is board certified, more at- 
torneys will apply for certification and 
will undertake to educate themselves 
well enough to pass the examination. 
Third, when asked for referrals, more 
attorneys are turning to the section 
of the annual directory containing the 
list of board certified attorneys to 
make their referrals. As this practice 
becomes more widespread, more 
members will appreciate the benefit 
of becoming board certified. 

The examination for 2004 remains 
consistent with the format that was 
adopted in 2003. The examination 
consists of a general business litiga- 
tion essay requiring the identification 
of legal issues found in a commercial 
litigation matter and a litigation 
skills essay requiring factual analy- 
sis, issue spotting, forum selection, 
remedies, damages, and other items 
that would be considered by a highly 
skilled business litigator in advising 
a client. The examination has both 
mandatory and optional multiple 
choice and true/false sections. The top- 
ics may include contracts, business 
torts, business entities, creditor/bank- 
ruptcy, uniform commercial code, real 
estate and construction law, eminent 
domain, intellectual property, alterna- 
tive dispute resolution, civil proce- 
dure, evidence, ethics, and litigation 
skills. Because not all of the substan- 
tive subjects must be taken by each 
applicant, applicants are no longer 
required to study for areas in which 
they generally do not perform ser- 
vices. While this reduces the scope of 
study needed by an applicant, it does 
not reduce the amount of time neces- 
sary to study as the areas covered by 
the examination are covered in sig- 
nificant depth. At this writing, 15 at- 
torneys had applied to sit for the May 


21 examination. 

Currently, there are 202 board cer- 
tified business litigators. Of those, 40 
are eligible for recertification this 
year; 39 applied. Two of those persons 
withdrew their recertification appli- 
cations. Of the 37 remaining appli- 
cants, 19 have been approved and 18 
are pending. 

The committee expended signifi- 
cant time this year reviewing recerti- 
fication applications and ensuring 
that both the litigation skills and the 
ethical standards of the applicants 
merit recertification. Some of the at- 
torneys had a difficult time meeting 
the evidentiary hearing criteria. How- 
ever, it is the view of the committee 
that attorneys who wish to hold them- 
selves out as board certified in busi- 
ness litigation need to continue to 
appear in evidentiary proceedings to 
keep sharp those skills necessary to 
be successful on behalf of their clients. 
The committee again debated 
whether to recommend that the cer- 
tification rules be amended to count 
evidentiary hearings in county court 
matters. It was determined that 
county court matters should not count 
toward the evidentiary hearing re- 
quirements; therefore, the suggestion 
to recommend amendment to the cer- 
tification rules was voted down. 

I want to thank all of those com- 
mittee members who worked so hard 
throughout the year, taking time off 
from their practice and paying all of 
their own costs to perform this diffi- 
cult and worthwhile task. C arol 
Vaught, our certification specialist, 
deserves special thanks for the hard 
job she has in coordinating the sched- 
ule and workload for a committee of 
busy litigators. I also want to thank 
Harry Payton, our BLSE liaison who 
leads by example, including attend- 
ing not only the BLSE meetings, but 
also some of our committee meetings. 
Howarp K. Chair 


City, County and Local 
Government Certification 
2003 was another successful year 

for the City, County and Local Gov- 
ernment Law Certification Commit- 
tee. The committee certified 10 indi- 
viduals, making a total of 148 
attorneys certified in city, county and 
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local government law. Yet that num- 
ber needs to grow. There are 67 coun- 
ties in the state, countless municipali- 
ties, special districts, and 
governmental authorities. All are rep- 
resented by counsel, whether in-house 
or outside counsel, and each of these 
governmental entities should be rep- 
resented by an attorney who is 
uniquely qualified in city, county and 
local government law. One way to do 
this, of course, is to become Florida 
Bar board certified in the area. 

To become Florida Bar board certi- 
fied in city, county and local govern- 
ment law, an individual must practice 
in the area of city, county and local 
government law for a certain period, 
be evaluated by peers, and pass an 
examination. The exam covers all ar- 
eas of city, county and local govern- 
ment law, specifically conflict of inter- 
est/financial disclosure, ethics, civil 
rights, home rule, exercise of police 
power, land use, zoning, practice and 
procedures before local government 
legislative and quasi-judicial bodies, 
sovereign immunity, public finance, 
public sector liability, sunshine law, 
public records and procurement, and 
public contracts. 

The committee evaluates all exam 
questions and attempts to balance the 
exam with even coverage of each area. 
Post-exam surveys have shown that 
most find that the exam adequately 
tests the knowledge of attorneys with 
five or more years of practice and that 
the exam questions are clearly and 
logically written. This is reflected in 
the passage rate of 84 percent. 

As with most certification commit- 
tees, this one seriously considers the 
peer review responses. Each response 
is reviewed, analyzed, and questioned 
by the committee. And for those who 
are called upon to provide such a re- 
view, the committee thanks you for 
your honest, candid, and forthright 
responses. 

This year’s exam was held in May 
with 16 attorneys approved to sit for 
the exam. Applications to become cer- 
tified in 2005 are due to The Florida 
Bar by October 31 and are available 
online at www.flabar.org at member 
services/certification. To continue to 
advance the area of law, the commit- 
tee wishes all who practice in city, 
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county and local government law to 
become Florida Bar board certified. 
Hank Ennis, Chair 


Civil Trial Certification 

The Civil Trial Certification Com- 
mittee is charged with the responsi- 
bility of administering and applying 
the certification standards and poli- 
cies, including the drafting and grad- 
ing of the civil trial certification ex- 
amination. The committee continues 
to test for competency in the areas of 
civil procedure, ethics, evidence, and 
trial skills. In 2003, 54 applications 
for certification were filed and 36 ap- 
plicants were approved to sit for the 
March 12, 2004, examination. Indi- 
viduals taking the examination were 
again offered the opportunity to take 
the test on their personal computers. 
As of this writing, grading of the 2004 
examinations had not been com- 
pleted. 

This year our committee continued 
to balance the need for well-qualified 
and respected lawyers to become and 
remain certified with the need to 
maintain the high standards expected 
of board certified civil trial lawyers. 
Presently there are 1,110 board cer- 
tified civil trial lawyers. In 2003, 325 
of the 351 applicants due to recertify 
filed applications and 306 have been 
approved to date, with 19 still pend- 
ing. By June 1, 2004, an additional 
249 applicants are due to recertify. 

I am grateful to all of the members 
of this hardworking committee. I wish 
to especially thank our Florida Bar 
certification specialist, Cherie Mor- 
gan, for her commitment, outstand- 
ing support, and tireless efforts to 
make our job manageable and enjoy- 
able. 

ANTHONY J. CAGGIANO, Chair 


Clients’ Security Fund 

The Florida Bar Clients’ Security 
Fund Committee is made up of 29 
attorneys. Its members are appointed 
from all geographic regions of Florida 
by the Bar’s president. The CSF was 
established to reimburse those clients 
of an attorney who have suffered a 
loss of their money as a result of “mis- 
appropriation, embezzlement, or 
other wrongful taking or conversion 
by a member of The Florida Bar.” The 


maximum award on any claim is 
$50,000. 

Claims are assigned to committee 
members in the same county or geo- 
graphic region as the attorney who is 
the subject of the investigation. The 
investigation attorney reviews the 
claim application and all backup 
documents and, if necessary, contacts 
the claimant, the accused attorney, 
and other individuals who may have 
knowledge concerning the claim. In 
addition, the investigation may in- 
clude the review of all relevant court 
and public records. The investigating 
member then prepares a written re- 
port with a recommendation to either 
approve or deny the claim. The rec- 
ommendations of the investigator are 
presented to the full committee at its 
next meeting. The committee meets 
three times during the year, typically 
in February, June, and October. The 
committee then recommends action 
on the reported claims to the Board 
of Governors. The Board of Governors 
makes the final decision on CSF ap- 
plications. The most common claims 
are those for attorneys’ fees for legal 
services that were never rendered. 
Under the rules regulating the CSF, 
The Florida Bar is limited to reim- 
bursement of $2,500 for claims involv- 
ing unearned fees. 

The committee is authorized to pay 
claims up to $10,000, unless within 
14 days from the date of assignment 
for review the board member desig- 
nated to review the claim notifies CSF 
staff to place the claim on the next 
board agenda. On all claim awards in 
excess of $10,000, the committee’s rec- 
ommendation goes to the Board of 
Governors for final action. 

The CSF is assisted by the invalu- 
able efforts of Suzanne Dunn, CSF 
coordinator, Michael A. Tartaglia, di- 
rector, Programs Division, and Andrea 
Vanstone, CSF clerk. 

The fund is financed by $20 of ev- 
ery Bar member’s annual dues. The 
CSF has over $1.4 million budgeted 
for FY 03-04 to pay claims. See 
Chapter 7, Rules Regulating The 
Florida Bar. 

The ultimate goal of this commit- 
tee is to assist the Bar in cleaning up 
after those few members who defame 
and degrade the legal profession. The 


committee is in need of individuals 
who have a desire to improve the im- 
age of the legal profession. Members 
of the committee receive great satis- 
faction knowing that they were able 
to compensate victims for their losses 
and helped to restore someone’s faith 
in the legal system. 

Roy L. Guiass, Chair 


Code and Rules 
of Evidence 

The Code and Rules of Evidence 
Committee of The Florida Bar is un- 
like other rules committees, due to the 
hybrid nature of the Florida Evidence 
Code. Since the code’s creation in the 
1970s, Florida has adopted a statu- 
tory scheme in which changes are 
advanced through legislation, and 
then considered by the Florida Su- 
preme Court biennially for adoption 
as rules of procedure. The Code and 
Rules of Evidence Committee is in- 
volved in both facets of this process. 
It offers technical support in the draft- 
ing of legislation, and takes legisla- 
tive positions for and against pro- 
posed changes to the Evidence Code. 
The committee also drafts its own pro- 
posed changes to the Evidence Code, 
and takes an active role in advancing 
these changes through the legislative 
process. Before any such legislative 
action, however, the committee seeks 
input from other potentially inter- 
ested committees and sections, and 
receives the approval of the Board of 
Governors. The committee also re- 
ports to the Florida Supreme Court 
biennially regarding the adoption of 
newly enacted legislation as rules of 
procedure. Both in the legislature and 
before the Supreme Court, the com- 
mittee strives to provide neutral, rea- 
soned input regarding the merits of 
proposed changes to Ch. 90. 

During the 2004 legislative session, 
the committee has taken positions on 
two pieces of legislation. First, as in 
years past, the committee opposes the 
creation of a parent-child privilege, as 
set forth in Senate Bill 2164. In the 
committee’s view, the proposed legis- 
lation as drafted includes exceptions 
that, in essence, swallow the rule. 
Moreover, the public policy reasons for 
advancing this particular privilege, 
particularly in light of its exceptions, 
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were not readily apparent to the com- 
mittee. In addition to the parent-child 
privilege, the committee has taken a 
position in opposition to House Bill 
89, Senate Bill 1884, which would cre- 
ate an omnibus exception to the hear- 
say rule identical to the one set forth 
in the Federal Rules of Evidence. The 
committee opposed the change be- 
cause of its open-ended nature and 
the potential for application in ways 
that cannot be anticipated. 

The committee also considered pro- 
posing its own change to §90.704, 
which addresses the admissibility of 
evidence regarding the bases for an 
expert’s opinion. The committee con- 
sidered whether to recommend 
amending the section to mirror the 
2000 change to the Federal Rules of 
Evidence, but rejected the proposal 
after debating its merits. 

Looking prospectively, the commit- 
tee will consider a possible change to 
§90.804 at the annual meeting this 
month. There is currently a proposed 
amendment to Federal Rule of Evi- 
dence 804 (b)(3) that would correct the 
potential unconstitutionality of that 
rule in cases where declarations 
against penal interest are offered 
against a criminal defendant. The 
proposed change to Ch. 90 would mir- 
ror this amendment. 

In February, the committee submit- 
ted its biennial report to the Florida 
Supreme Court regarding adoption of 
amendments to the Florida Rules of 
Evidence Code as rules of procedure. 
The committee recommended the 
court adopt as rules of evidence 2002 
Fla. Laws Ch. 22, §18 (amending FS. 
§90.6063); 2002 Fla. Laws Ch. 246, §1 
(amending FS. §90.5035); and 2003 
Fla. Laws Ch. 259, §§1-3 (amending 
FS. §§90.104, 90.803, 90.902). Consid- 
eration by the Supreme Court is an- 
ticipated later this year. 

For the second year in a row, the 
Seminar Subcommittee sponsored an 
Advanced Evidence Seminar in Or- 
lando on April 23, 2004. The subcom- 
mittee chair and assistant chair, Ray 
Bass and Jim Skuthan, worked hard 
to put together a worthwhile seminar. 

The committee is able to cover the 
myriad functions discussed above 
through the selfless efforts of its mem- 
bers. Our credibility in the legislature 


and before the Supreme Court turns 
upon the thoughtful analysis that goes 
into every position we take, and I 
thank every member of the commit- 
tee who has attended meetings and 
taken an active role in debates that 
allow us to flesh out the issues. Our 
ability to get the message out during 
the legislative session rested upon the 
willingness of Aubrey Rudd, Legisla- 
tion Subcommittee chair, to jump on 
an airliner on short notice to meet with 
legislators and appear at committee 
hearings. Richard Hersch has also 
been a tireless advocate for the 
committee’s legislative positions. Tom 
Barber has taken the initiative as the 
Code Improvement Subcommittee 
chair by keeping abreast of changes to 
the federal rules, and placing these 
proposed changes before our commit- 
tee for consideration. Al Saikali has 
carried the unglamorous burden of en- 
suring the accuracy of minutes, and we 
all appreciate his efforts. The Fast 
Track Subcommittee members, Judge 
Shelley Kravitz, Adams Weaver, 
Aubrey Rudd, and Tom Barber, have 
allowed the committee to take legisla- 
tive positions on short notice by always 
being available and always providing 
insights regarding the merits of pro- 
posed legislation. Finally, I would be 
remiss in failing to thank Ann 
Chittenden, our Bar liaison, and Paul 
Hill, Bar legislation counsel, for their 
help over the last year. As term limits 
eliminate the institutional memory of 
the committee, the insights and advice 
of Ann and Paul have become invalu- 
able to the committee’s ability to carry 
out its mission. Thanks to all of these 
individuals, the committee is able to 
carry out its mission of preserving the 
integrity of the Evidence Code and 
striving for its continual improvement. 
P. Dickey, Chair 


Consumer Protection Law 

The scope and function of the Con- 
sumer Protection Law Committee is 
to study Florida’s consumer protec- 
tion laws, help strengthen them 
where necessary, and consider means 
whereby the consumer public and the 
Bar will become better informed 
about laws that protect them. 

The committee has engaged in sev- 
eral activities during the 2003-04 Bar 
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year, including continuing its support 
of the Florida Call-A-Law Program. 
This program was started in 1990 and 
is a collection of 65 recorded audio 
messages and written scripts on a 
variety of basic legal topics of inter- 
est to the general public, including 
criminal law, family law, landlord/ten- 
ant, and civil rights topics. Each mes- 
sage is two to three minutes in length. 
The public may access these voice 
messages with a pushbutton tele- 
phone by dialing (850) 561-1200, and 
may access the written scripts via the 
Bar Web site (www.flabar.org). The 
topics are designed to provide Florid- 
ians with basic legal information to 
inform them of their legal rights and 
responsibilities, and to educate them 
as to when an attorney should be con- 
sulted. Members of the committee, 
along with members of other commit- 
tees, annually review and update the 
messages and scripts in order to pro- 
vide the most current information on 
Florida’s laws. Currently, the commit- 
tee is pursuing the possibility of 
implementing a Spanish version of 
the Florida Call-A-Law Program. 
The committee also provides CLEs 
on various consumer law topics. The 
committee is currently planning a 
CLE for the June annual meeting of 
the Bar. The topic to be addressed is 
predatory lending. 
FELICIA RECHELLE Banks, Chair 


Criminal Law Certification 
There are currently 380 board cer- 
tified criminal attorneys. Of these, 321 
are certified as criminal trial special- 
ists, and 59 are certified as criminal 
appellate specialists. As in past years, 
the committee’s major activities have 
been reviewing files of applicants, 
drafting questions for the annual 
exam, and grading the exam questions. 
Twenty-six applicants sat for the 
May 2003 exam and 20 passed. The 
committee reviewed the files of 48 
new applicants for 2004 and approved 
42 new applicants for the May 2004 
exam. The committee also reviewed 
the files of 80 recertification appli- 
cants for 2004. Of these, 76 have been 
approved for recertification. 
In assessing the files of new and 
recertification applicants, the commit- 
tee devotes a substantial amount of 
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time to the peer review process. Peer 
references are obtained and evaluated 
for each applicant. If, taken as a whole, 
the references raise questions about 
the applicant’s professionalism, often 
the committee will hold the file and 
solicit additional references from 
peers, including judges before whom 
the applicant has practiced. When it 
is determined that enough informa- 
tion has been collected to evaluate the 
applicant fairly, the committee votes 
to accept or reject the applicant. 

Applicants are also evaluated to de- 
termine whether they meet the board 
certification requirement of “substan- 
tial involvement” in criminal trial or 
appellate law. Questions often arise 
with this requirement. For example, 
this year several recertification appli- 
cants who have been litigating cases 
under the Jimmy Ryce Act, which 
authorizes the involuntary commit- 
ment of sexual predators, inquired as 
to whether those cases would be con- 
sidered for the purpose of meeting the 
substantial involvement require- 
ment. Given the quasi-criminal na- 
ture of the Ryce Act, the committee 
voted to allow this year’s applicants 
to rely on their involvement in those 
cases to satisfy the substantial in- 
volvement requirement. 

All committee members have par- 
ticipated in drafting new questions for 
the 2004 exam. The trial exam con- 
sists of five essay questions and 50 
multiple choice questions. The appel- 
late exam consists of the same five 
essay questions, but different mul- 
tiple choice questions geared toward 
the appellate practitioner. 

The committee extends its grati- 
tude to all those Bar members who 
have taken the time to complete the 
peer reference forms on behalf of the 
applicants this year. The committee 
also extends its gratitude to its Bar 
liaison, Linda Cook, whose experience 
and guidance have been invaluable 
throughout the year. 

KarEN Kinney, Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee has had an active and 
challenging year. We have received a 
considerable number of referrals ad- 
dressing the rules as well as exam- 


ined several of our own internal op- 
erating procedures. 

Without question the most chal- 
lenging referral of the year was the 
August 11, 2003, request by attorney 
Ivy R. Ginsberg for an amendment to 
Rule 3.853 to extend the October 1, 
2003, deadline for postconviction 
DNA testing. The committee voted to 
recommend a one-year extension. 
Because of the looming deadline, the 
committee filed an emergency peti- 
tion with the Florida Supreme Court. 
Oral arguments were held on Novem- 
ber 5, 2003. While the court granted 
a stay of the October 1, 2003, dead- 
line pending final action by the court, 
the court to date has yet to rule on 
the petition. 

2004 is a biennial reporting year for 
the committee. The committee has 
filed its report with the Florida Su- 
preme Court requesting several rule 
changes: 

1) 3.150 Amendment to require 
trial judges to address the issue of 
potential conflict in all cases as soon 
as it becomes apparent that more 
than one defendant will be repre- 
sented by the same lawyer. 

2) 3.180(a)(3) Amendment to allow 
the court to order the defendant’s 
presence at any proceeding. 

3) 3.191(a) Deletion of the words “by 
indictment or information” to make 
the rule consistent with case law that 
interprets the speedy trial period as 
beginning when a person is taken into 
custody. 

4) 3.575 Promulgation of a new rule 
regarding juror interviews. 

5) 3.710 Amendment to be consis- 
tent with current case law requiring 
a comprehensive presentence inves- 
tigation report in cases where a de- 
fendant in a death penalty action re- 
fuses to present mitigating evidence. 

6) 3.986 Technical amendments 
adding checkoff provisions for assess- 
ing a $201 fee pursuant to FS. §938.08 
and for ordering attendance at a 
batterer’s intervention program. 

7) 3.995 Promulgation of a new 
form order for revocation of probation/ 
community control. 

The committee has considered a 
variety of other referrals, several of 
which will be submitted in the 2006 
biennial report. Among them are: 


THE FLORIDA BAR JOURNAL/JUNE 2004 49 


1) 3.800(1)(B) Amendment of the 
rule to authorize the movant to re- 
quest a rehearing if the matters filed 
pursuant to this rule are denied. 

2) Rule of Judicial Administration 
2.130(c). Recommendation to the 
Rules of Judicial Administration 
Committee that the biennial report 
cycle be changed back to a quadren- 
nial cycle. 

3a) Rule 3.180(c)(1) Proposed 
amendment to the rule to make it 
permissive rather than mandatory for 
a trial to continue when defendant 
absents self during trial. 

b) Rule 3.180(c)(2) Proposed addi- 
tion to grant the judge discretion to 
proceed to sentencing when defen- 
dant absents self during trial. 

4) 3.800(b) Technical changes. 

5) 3.170(f) Proposed amendment to 
address withdrawal of no contest 
pleas. The current rule only addresses 
guilty pleas. 

6) 3.140(c)4 Proposed amendment 
to delete the requirement that a 
defendant’s Social Security number 
be included on indictments or infor- 
mations. 

The committee received and consid- 
ered the final report from the Com- 
mission on Legal Needs of Children 
and the final report of the Jury Inno- 
vations Committee. The committee 
recommended no rule changes from 
either report. 

Given the number and extent of the 
referrals that the committee has re- 
ceived, the membership has been 
quite busy. I thank each of the com- 
mittee members, subcommittee 
chairs, and vice chairs for their la- 
bor and patience this year. Special 
acknowledgment goes to: 
Howardene Garrett, vice chair, for 
her assistance in drafting the emer- 
gency DNA petition; Crystal Hood, 
10th Circuit staff attorney, for draft- 
ing and preparing the emergency 
DNA petition and the biennial re- 
port; 10th Circuit Chief Judge 
Ronald Herring for allowing Ms. 
Hood’s assistance and granting me 
the time and docket coverage nec- 
essary to cover my duties as chair; 
Julie Mills Cochran, my judicial as- 
sistant; and Gerry Rose, Bar liaison, 
for his guidance and assistance. 
OLIN W. SHINHOLSER, Chair 
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Education Law Committee 

The Education Law Committee of 
The Florida Bar is a substantive law 
committee approved initially by the 
Board of Governors at its October 
2001 meeting, and subsequently 
given permanent status by the board 
in October 2002. The purpose of the 
Education Law Committee is to bring 
together attorneys who practice or are 
interested in administrative, employ- 
ment, intellectual property, constitu- 
tional, discrimination, contract, or 
other types of law under the broad 
umbrella of “education law.” The com- 
mittee also seeks to review existing 
areas of education law, to study recent 
developments in this broad but spe- 
cialized area of practice, and to keep 
members of the Bar informed of sig- 
nificant developments in this practice 
area. 

Legislative changes to the Florida 
School Code that mandated more in- 
tegration among the K-20 education 
structure in Florida made the estab- 
lishment of this committee timely and 
imperative. The collaboration of law- 
yers representing the expansive and 
diverse legal needs of educational cli- 
ents enhances the competency of le- 
gal representation in these areas. The 
committee can also provide useful 
input into legislative initiatives re- 
lated to educational issues, thus pro- 
viding a service to the citizens of the 
state who are involved with the K-20 
education system. This committee 
meets three times a year to address 
recent developments in the area of 
education law and keep the commit- 
tee members and other interested 
members of The Florida Bar informed 
of significant developments in the 
area of education law. 

Communication among committee 
members and with the Bar is facili- 
tated by the electronic Florida Edu- 
cation Law Journal. As editor-in-chief, 
Marylin Batista-McNamara’s excel- 
lent work in soliciting articles from a 
number of lawyers in the field have 
made the Florida Education Law 
Journal a premier element of the 
committee’s work. The electronic for- 
mat enables the committee to publish 
a top-rate journal within the confines 
of a limited committee budget. Inter- 
action among members has been fur- 


ther enhanced through the establish- 
ment of a committee listserv under 
the leadership of Patti Locascio. Both 
these initiatives showcase one of the 
committee’s key characteristics: a fo- 
cus on technology use. 

Continuing legal education for its 
members and other interested attor- 
neys continues to be a high priority 
for the committee. The committee’s 
premier full-day CLE program at the 
June 2003 annual meeting of The 
Florida Bar was well received. Given 
the committee’s limited resources and 
the time demands on members, the 
committee decided to focus on offer- 
ing CLE programs of shorter dura- 
tion, held in conjunction with regular 
committee meetings, rather than the 
more traditional full-day seminars. 
The committee’s CLE programs build 
in roundtable discussion opportuni- 
ties to maximize interaction among 
committee members. Vice chair Rob 
Pritchard, who also serves as chair of 
the CLE subcommittee, successfully 
coordinated programs for the Septem- 
ber and January meetings of the com- 
mittee. Plans now are underway for 
June’s CLE program. 

Under the leadership of Ed Marko, 
the committee continues to look for 
ways to get the word out about its 
existence and to encourage new 
members and greater participation. 
Committee meetings are open and 
all Florida Bar members are wel- 
come to attend and participate as a 
member, a visitor, or an informal 
member. The opportunity to join the 
committee as a member is limited 
to The Bar’s annual committee pref- 
erence process. Attorneys interested 
in the committee can access the 
membership list and other informa- 
tion about the committee on The 
Florida Bar Web page at 
www-.flabar.org. 

The Education Law Committee 
continues to thrive in its third year 
of existence. We look forward to the 
further use of technology to advance 
our communications, cultivating an 
inclusive and welcoming environ- 
ment, and bringing together attor- 
neys from various backgrounds who 
have a common interest in education 
law. 

PAMELA BERNARD, Chair 
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Elder Law Certification 

As with all certification committees, 
it is the responsibility of the Elder 
Law Certification Committee to ad- 
minister and apply the certification 
rules and policies when reviewing ap- 
plications. In addition, committee 
members draft and grade the yearly 
examination. 

Since the inception of the elder law 
certification program in 1997, The 
Florida Bar has certified 53 attorneys 
as specialists in elder law. Of the 27 
attorneys due to recertify for the first 
time in 2003, 25 applied and were 
approved for an additional five-year 
period. Of the 10 attorneys who sub- 
mitted their applications to take the 
2004 elder law certification exam, 
seven examinees sat for the March 12 
exam in Tampa. The grading and de- 
termination of those who will become 
certified effective June 1, 2004, was 
completed in May. Over the summer, 
the committee will be reviewing the 
applications of the six attorneys who 
are due to recertify this year. 

What legal issues are incorporated 
in the practice of elder law? Issues 
involving health and personal care 
planning, including: advance direc- 
tives; lifetime planning; family issues; 
fiduciary representation; capacity; 
guardianship; power of attorney; fi- 
nancial planning; public benefits and 
insurance; resident rights in long- 
term care facilities; housing opportu- 
nities and financing; employment and 
retirement matters; income, estate, 
and gift tax matters; estate planning; 
probate; nursing home claims; age or 
disability discrimination; and grand- 
parents’ rights. This area also encom- 
passes all aspects of planning for ag- 
ing, illness, and incapacity. Most 
importantly though, is that elder law 
clients are predominantly seniors, 
and this specialization requires prac- 
titioners who are particularly sensi- 
tive to the legal issues impacting 
these clients. 

The committee would like to see 
more attorneys certified in the area 
of elder law and encourages those who 
are able to meet the requirements set 
forth in Rule 6-20 to contact the legal 
specialization and education depart- 
ment of The Florida Bar at 850/561- 
5842 to obtain an application or visit 
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the Bar’s Web site at www-.flabar.org. 
MIcHAEL W. Connors, Chair 


Eminent Domain 

The Eminent Domain Committee 
is a substantive law committee com- 
posed evenly of both owners’ attor- 
neys and governmental attorneys. 
The committee’s primary purpose is 
to provide an update on both proce- 
dural and substantive developments 
in eminent domain law. Each meet- 
ing of the committee is designed as 
an educational program providing 
continuing legal education credits to 
the attendees. 

The Eminent Domain Committee 
began its June 23, 2003, meeting with 
Stan Chapman’s excellent presenta- 
tion regarding his successful inverse 
condemnation case relating to flood- 
ing, PMG v. City of Tallahassee. Case 
discussion included matters relating 
to statutes of limitation, timing of ap- 
peals and whether an interim award 
of attorneys’ fees is available between 
the time of the “taking” and compen- 
sation trials. The second presentation 
was made by William Moore, with a 
discussion of the history and status 
of the law on inverse condemnation, 
and procedural due process, which 
was very informative and well re- 
ceived. Robert Scanlan gave a 
thoughtful presentation on what he 
believes is the demise of the Gloria 
Byrd line of cases, as a result of the 
Florida Supreme Court’s decision in 
Armadillo Partners. 

At the committee meeting on Sep- 
tember 5, 2003, there were a number 
of informative and spirited presenta- 
tions. John Conrad, a certified court 
mediator, presented helpful sugges- 
tions to encourage a successful me- 
diation, which included being pre- 
pared, settling as early as possible 
after enough discovery, and bringing 
controlling case law to mediation. 
There was also a presentation from 
Mark Russo of Quest Martial Arts, a 
nonlawyer who discussed effective 
stress management techniques, em- 
phasizing meditation. The next pre- 
sentation was made by Fred van 
Vonno, who summarized a position 
paper of the Property Rights Commit- 
tee of the Real Property, Probate and 
Trust Law Section of The Florida Bar. 


A proposal to revise F\S. §73.092(1) to 
allow counsel of owners of low-value 
property and homestead property to 
have the option to have the attorneys’ 
fees determined under §73.092(2) re- 
sulted in a spirited debate. The com- 
mittee voted to table the issue of pro- 
viding its input as to the proposed 
amendment. 

A memorandum from Stan 
Chapman was distributed urging 
the committee to form a subcommit- 
tee to draft an appropriate request 
to the Appellate Rules Committee, 
requesting an amendment to the 
Florida Appellate Rules, concerning 
the reinstitution of Rule 
9.130(a)(3)(C (iv). Kerry Hayes gave 
an additional presentation on site 
selection criteria for “big box” large 
retailers and how the attractiveness, 
or lack thereof, of a site for such use 
could affect the value in an eminent 
domain proceeding. Patrick DiPietro 
presented a concise and thorough 
outline of the development of busi- 
ness damages case law. 

At the meeting on January 16, 
2004, there were again excellent pre- 
sentations made. The first presenta- 
tion was a panel discussion which in- 
cluded David May, P.E.; Barry Diskin 
(real estate appraiser); Gary Gerson, 
C.P.A.; and Cindy Rios, A.I.C.P. The 
panel recommended that attorneys 


need to assemble their experts early 
in the process, and coordinate clear 
paths of communication between the 
attorney and the experts. Pet peeves 
were discussed, which included giv- 
ing the experts plenty of lead time for 
preparation and finalization of work 
product. Gary Gerson suggested that 
experts actively participate in the 
preparation of deposition questions 
and be brought to mediation. 

Patricia Savitz, senior attorney 
with The Florida Bar in the lawyer 
regulation division in the Orlando of- 
fice, made an informative presenta- 
tion regarding the ethical consider- 
ations in solicitation and advertising. 
The next presentation was a “point/ 
counterpoint” with Vice Chair James 
A. Moreland and Mark Ulmer dis- 
cussing the valuation of billboards. 
Both presenters discussed recent 
cases and their interpretations of 
them, which made for a lively discus- 
sion. Barry Balmuth presented a suc- 
cinct summary of important eminent 
domain cases from 2003. 

The committee continues to publish 
the Eminent Domain Committee 
Newsletter three times a year. Barry 
Balmuth has been editor of the news- 
letter for the last three years and has 
done an excellent job of keeping com- 
mittee members informed of new case 
law developments. I want to person- 
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ally thank Barry for his hard work, 
from which he will be “retiring” at the 
end of this term. 

I would also like to personally 
thank the vice chairs of the commit- 
tee, Anthony J. Stevens, Jeff H. Savlov, 
Stephen Tabano, and James A. 
Moreland, for their excellent work in 
procuring speakers, actively partici- 
pating at committee meetings, and 
suggesting great ideas for the commit- 
tee to discuss. 

Paut R. Gouis, Chair 


Family Law Rules 

The main issues that came before 
the Family Law Rules Committee in 
2003-04 were the unbundling of le- 
gal services and creation of Rule 
12.525. 

In June 2003, the chair of this com- 
mittee, on behalf of The Florida Bar 
and as co-chair of the Ad Hoc Com- 
mittee on Unbundled Legal Services, 
appeared before the Florida Supreme 
Court along with Judge Raymond 
McNeal, circuit judge from the Fifth 
Judicial Circuit in Ocala to present 
oral argument on the issue of un- 
bundled legal services in Florida, 
which would require a change in the 
Rules Regulating The Florida Bar as 
well as a change in the Family Law 
Rules of Procedure. On November 13, 
2003, the Florida Supreme Court is- 
sued its opinion in Amendments to the 
Rules Regulating the Florida Bar and 
the Florida Family Law Rules of Pro- 
cedure (Unbundled Legal Services), 
860 So. 2d 394 (Fla. 2003). The court 
created Rule 12.040, amended the 
Rules Regulating The Florida Bar, 
requested that the Bar develop forms 
to correspond to the new rule and an 
informational brochure for the pub- 
lic. The committee immediately set 
about its task to submit new forms to 
the Florida Supreme Court for ap- 
proval. The proposal was initially 
published in the March 1, 2004, Bar 
News. Included is an amendment to 
Rule 12.015, to assign responsibility 
for maintenance of unbundled legal 
services forms to the rules commit- 
tee. The proposed forms for consider- 
ation are numbered 12.900(b)-(f) and 
include a consent form and a notice 
to the court. As of the writing of this 
report, the forms have not yet been 


approved by the Florida Supreme 
Court. 

Many family practitioners in 
Florida were rudely awakened to the 
fact that the Supreme Court had 
adopted Fla. R. Civ. P. 1.525, which 
went into effect January 1, 2001, pro- 
viding for a 30-day window within 
which to file a post-judgment motion 
for the taxation of attorneys’ fees and 
costs. There is currently no corre- 
sponding Rule 12.525 in the Florida 
Family Law Rules of Procedure. How- 
ever, by virtue of Rule 12.020, it would 
appear that Rule 1.525 applies to fam- 
ily law cases. In fact, the Fifth Dis- 
trict Court Of Appeal, in Wentworth 
v. Johnson, 845 So. 2d 296 (Fla. 5th 
DCA 2003), found that Rule 1.525 
does apply to family law cases. 

As a result of the uncertainty of the 
full application of the rule, in that fam- 
ily law cases often do not end with the 
entry of a final judgment, and to avoid 
a continuing trap which many family 
law practitioners had already fallen 
victim to, the committee filed a peti- 
tion with the Florida Supreme Court 
to create Rule 12.525, which states: 
“Florida Rule of Civil Procedure 1.525 
shall not apply in proceedings gov- 
erned by these rules.” The new rule, if 
passed, would essentially opt family 
matters out of the application of Rule 
1.525. The committee has also re- 
quested that the Supreme Court take 
this petition out of cycle as a result of 
the continued problems that Rule 
1.525 poses to family cases and prac- 
titioners. The committee is continuing 
to study whether a modified form of 
Rule 1.525 should be included in the 
Family Law Rules. 

The committee is currently work- 
ing on a possible revision of the inter- 
nal operating procedures which will, 
in part, comply with the Supreme 
Court’s request for a fast track proce- 
dure for each of the rules committees 
in Florida. The adoption of an amend- 
ment to the internal operating proce- 
dures will be taken up at the annual 
meeting in June 2004 for a first read- 
ing and it is hoped that any amend- 
ment will be put into place by Sep- 
tember 2004. 

The work of the committee contin- 
ues to identify changes in legislative 
enactments that would require rules 
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changes to comport with the legisla- 
tive changes. This is an ongoing task 
of the committee and we will take up 
any required changes at the June 
meeting, which follows this year’s 
session. 

The philosophy of the committee, 
simply put, is: “If it ain’t broke, don’t 
fix it.” We do not have to justify our 
existence by virtue of passing rules 
simply for the sake of being able to 
indicate that we have either added 
or amended rules to the Family Law 
Rules of Procedure. I am confident 
that the philosophy of the commit- 
tee will continue in this vein in the 
future. 

I would like to express my sincer- 
est gratitude to the members of the 
committee who are dedicated volun- 
teers, donating their time to promote 
excellence for the Bar and the court 
in their service to this committee. I 
would like to single out Judge Henry 
Harnage, who chaired the September 
meeting in Tampa when I was 
stranded in Miami. The hero of the 
committee, however, is Ellen Sloyer, 
whose amazing abilities, drive, perse- 
verance, and understanding keeps the 
committee on track and moving for- 
ward on an annual basis. We could not 
do it without her. 

Although this is not part of the of- 
ficial business of the committee, I feel 
compelled to submit the following in- 
formation to those of you who are 
unfamiliar with some of what has 
been going on in the legislature in 
relation to our courts. It appears that 
certain members of the legislature 
have acted to implement change to 
the Florida Constitution, divesting 
the rule-making authority of the Su- 
preme Court and placing it in the 
hands of the legislature. The legisla- 
ture would form the committees to 
formulate the rules and the Bar would 
have no input in the rules. Apparently, 
the concept, purpose, and benefits of 
the balance of powers designed by the 
original drafters of the U.S. Constitu- 
tion has been lost or conveniently 
overlooked by some people in power. 
As of the filing of this report, the mat- 
ter has not come up for vote in the 
two chambers. Although I have been 
advised that it is not likely to pass 
this year, the fact that the court and 
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the Bar continue to come under at- 
tack by certain members of the legis- 
lature presents a challenge to all 
members of Rules Committees ap- 
pointed by the Bar to continue to act 
with the dedication and diligence that 
has been shown throughout the years. 
I commend all of you to actively par- 
ticipate in the sections and commit- 
tees of the Bar to strengthen our po- 
sition in the state. Please do not sit 
back and let others carry the load. We 
need the participation of all of you to 
demonstrate our strength and unity 
to the members of the legislature to 
help stave off future attempts at un- 
dermining our profession. 

JEFFREY P. WASSERMAN, Chair 


Federal Court Practice 

The Federal Court Practice Com- 
mittee serves as The Florida Bar’s li- 
aison to the federal courts, the stand- 
ing committees of the Federal 
Judicial Conference, chapters of the 
federal bar association throughout 
Florida, and those committees of 
The Florida Bar interested in fed- 
eral practice. The committee re- 
views proposed changes to the fed- 
eral rules, including all local rules. 
The committee also publishes the 
Florida Federal Court Practice 
Manual (the “manual”), which de- 
scribes the practices of individual 
federal judges in all three districts 
throughout Florida. 

The 2003-04 committee continued 
with its work of updating the 
manual, hosting the Federal Judi- 
cial Roundtable Program scheduled 
for June 24 at the Bar’s annual 
meeting, and expanding its activi- 
ties in accordance with its mandate. 

The manual provides a useful tool 
for federal practitioners who appear 
before federal judges throughout 
Florida. It includes judges’ prefer- 
ences, trial orders, and other mate- 
rial that judges choose to include. 
The manual is posted on the Bar’s 
Web site and can be found by link- 
ing to the committee’s page (at the 
Bar’s Home page, link to “Organiza- 
tion” then “Committees—Standing” 
and then “Federal Court Practice 
Committee”). Participation by the 
judges and magistrate judges is 
nearly 100 percent statewide. This 


year the committee is adding bank- 
ruptcy judges to the manual. Check- 
ing the manual will help the practi- 
tioner avoid surprises and save time. 

The committee also continues its 
role of organizing and hosting this 
year’s Federal Judicial Roundtable 
Program to be held on June 24, 
2004, from 2:30-5:30 at the Boca 
Raton Resort and Club during the 
Bar’s Annual Meeting. The 
roundtable is a unique opportunity 
for federal judges and practitioners 
to discuss current practice issues. 
The program consists of two parts: 
First, participants break up into 
small groups (roundtables), with a 
judge participating at every table. 
Each table is visited by three dif- 
ferent jurists. After the roundtable, 
there is a panel discussion. This 
year’s moderators are retired 11th 
Circuit Judge Joseph W. Hatchett 
and trial attorneys Robert 
Josefsberg and Tod Aronovitz. A to- 
tal of 16 federal judges will partici- 
pate from throughout the state. No 
admission is charged for the pro- 
gram, but seating is limited and 
reservations are strongly recom- 
mended. Three hours of CLE credit 
is anticipated for those attending. 

The committee also discussed 
ways to expand its service to the Bar 
and bench. Committee members 
became active in the local rules pro- 
cess in all three districts. The com- 
mittee took up issues regarding 
technology in the courtroom and 
substantive issues affecting the fed- 
eral courts. 

The committee would like to ac- 
knowledge Judge William C. Turn- 
off, who gave a lively presentation 
to the committee on the history of 
the federal Magistrate Act and of- 
fered practical advice regarding 
practice in the Southern District. I 
thank all of the committee members 
for their time and effort and give 
special thanks to Jerry M. Gewirtz 
and Eileen Parsons, who took on the 
task of organizing the roundtable 
program for this year as co-chairs, 
and to the committee’s liaison, 
Gerry Rose, for all of his help 
throughout the year. It has been a 
privilege to serve as chair and to be 
part of the good work performed on 


behalf of the bench and bar. 
LAWRENCE D. GoopMAN, Chair 


Health Law Certification 

The highlight of the Health Law 
Certification Committee activities of 
2003 focused on the careful prepara- 
tion of an article for publication in The 
Florida Bar Journal April 2003 issue 
on the certification process. 

While kudos go to the authors of 
that article, Vice Chair William Spratt 
and member James Farrell, their ef- 
fort was a culmination of ideas gen- 
erated by the entire committee. Many 
of the initiators of health law certifi- 
cation were old timers and many of 
the new applicants for the exam seem 
to be new timers (although there are 
some old timers who have not chal- 
lenged themselves to take this exami- 
nation). While there is little substitu- 
tion for experience, knowledge is the 
next best measure of the competence 
of a professional. 

We, in the health law arena, have 
the benefit of our clients’ knowledge 
of the certification process in medi- 
cine, and while ours bears little re- 
semblance to the stringency and 
depth of the process in medicine, it is, 
nevertheless, a step in the right di- 
rection for professionalism. After all, 
the certification process, in both medi- 
cine and law, is for the ultimate pro- 
tection and benefit of the patient and 
the client. It is no guarantee of a par- 
ticular result, but only an assurance of 
the relative qualification of the practi- 
tioner. 

Since we certify health care lawyers 
in a broad, complex, and detailed area 
of practice, we bear a significant re- 
sponsibility for the topics covered in 
the examination, the accuracy of the 
information, and the completeness of 
the peer review process. The exam 
preparation, from specifications to 
multiple choice to essay question con- 
tent and preparation of model an- 
swers, is always difficult and tedious 
due to the constant change in legisla- 
tion and regulation. The entire com- 
mittee deserves credit for the con- 
tinual monitoring of new laws and the 
modification of questions to reflect 
those changes. Special recognition 
goes to Jim Thomison for his yearly 
review of the multiple choice ques- 
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tions, the answers, and the correct ci- 
tations. Extra special recognition goes 
to Barbara Del Castillo who, every 
year, reviews the entire exam pack- 
age for accuracy and correctness in- 
cluding the specifications, the mul- 
tiple choice section, and the essay 
questions. 

We have a broad representation on 
the committee with lawyers from large 
firms and smaller firms, institutional 
counsel, and solo practitioners. 

Statistically, in 2003, 12 lawyers 
were approved to sit for the health law 
exam, though only seven showed up 
and six passed. There were five law- 
yers who were recertified in 2003. In 
2004, there have been 15 lawyers ap- 
proved to sit for the exam. Eight law- 
yers are to be recertified this year. The 
recertification requirements deadline 
for 2004 is July 31. Currently, there 
are 100 certified health law attorneys. 
In addition to various conference calls, 
the committee will have met in per- 
son three times this year. The CLE 
requests are evaluated by a subcom- 
mittee, Bill Spratt and Bob Zack, ev- 
ery few months. 

I am proud of my six years of ser- 
vice on this committee and two years 
as chair. We produce a product that 
ensures the public that the lawyers 
certified in health law have been 
through a rigorous and measurable 
process, signifying their qualifications 
to assist their clients. I especially 
thank every committee member with 
whom I have served over the past six 
years and wish all the very best of 
luck. 

I extend special thanks to our com- 
mittee liaison, Michelle Lamar Acuff. 
She has done a superb job of herding 
the cats on this committee for several 
years. Finally, special thanks to 
Dawna Bicknell for her guidance and 
leadership over the years. Because of 
her commitment and leadership, 
Florida has the most outstanding cer- 
tification program in the country. 
JEFFREY L. Myers, Chair 


Immigration and Nationality 
Law Certification 

On March 12, 2004, the Immigra- 

tion and Nationality Law Certifica- 

tion Committee gave its tenth certifi- 

cation examination. This past year 


the committee has continued to work 
hard in reviewing applications, both 
initial and recertification, and in pre- 
paring a certification examination. 

Immigration and nationality law 
certification was first presented to the 
Board of Legal Specialization and 
Education in November 1992 by Terry 
Christian on behalf of the Central 
Florida Chapter of the American Im- 
migration Lawyer Association. It was 
formally approved by the Supreme 
Court of Florida in 1994. In its first 
year, 24 applicants became board cer- 
tified as specialists. Although the 
number of applicants has declined in 
recent years, the committee continues 
to set high standards of proficiency 
and skills in the field of immigration 
and nationality law to affirm the rep- 
resentation of special competence. 

Every lawyer certified in immigra- 
tion and nationality law has practiced 
law on a full-time basis for at least 
five years. Each certified lawyer has 
had substantial involvement—40 per- 
cent or more—in the practice of im- 
migration and nationality law during 
the three years immediately preced- 
ing the application. In addition, they 
have fulfilled a peer review require- 
ment, completed at minimum 60 
hours of continuing legal education 
within three years, and passed a writ- 
ten examination. 

In 2004, three applicants were re- 
certified; seven initial applicants were 
approved to take the examination; 
and eight applicants sat for the ex- 
amination. We hope and anticipate 
that more examinees will apply in the 
near future. 

We are extremely proud of the fine 
accomplishments of the committee. 
Many thanks to all for their diligent 
efforts. 

Anis N. SALEH, Chair 


International Law 
Certification 

International business contributes 
substantially to Florida’s ever-grow- 
ing economy. The number of lawyers 
servicing these business activities is 
increasing. As this trend accelerates, 
as the Free Trade Area of the Ameri- 
cas becomes a reality, the need for law- 
yers specializing in cross-border 
transactions and disputes and other 
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areas serving cross border trade will 
grow. The International Law Certifi- 
cation Committee is doing its part to 
ensure public confidence that the law- 
yers it chooses to assist it in global 
business will have the qualifications 
necessary to do so. 

We have seen an increase in the 
number of lawyers applying for and 
taking the certification examination. 
Even though international law exper- 
tise is becoming increasingly impor- 
tant in every business, only 27 of the 
1,054 attorney members of the Inter- 
national Law Section have taken ad- 
vantage of the certification option in 
international law as a valuable en- 
hancement to their professional ac- 
tivities. These 27, however, constitute 
a significant portion of Florida’s top 
international practitioners. 

This year is also the first year for 
recertification. Twenty-two lawyers 
will undergo the recertification pro- 
cess, a new phase in the activities of 
this committee. Judging from the 
quality of the lawyers who are pres- 
ently required to seek recertification, 
we believe that all will have the abil- 
ity to requalify if they so desire. 

This committee is increasing its 
efforts to advertise the availability of 
certification to international lawyers. 
Among other efforts, with the Inter- 
national Law Section, the committee 
has placed announcements in the 
section’s International Law Quarterly 
notifying practitioners of the advan- 
tages of certification and its process. 

This committee also continues to 
look at its procedures and the certifi- 
cation examination itself. We have 
asked The Florida Bar to allow the 
practice of international law require- 
ment to be available to lawyers who 
have practiced for some of their ca- 
reer outside of the US. 

The Board of Legal Specialization 
and Education approved this request 
in January and approval by the Board 
of Governors is pending. The commit- 
tee also continued to have the certifi- 
cation examination cover a number 
of different areas so lawyers practic- 
ing in a more narrow area can still 
become certified. 

Finally, let me thank all of our com- 
mittee members for their participation 
in our efforts. Thanks specifically to 
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Jack Bierley, our immediate past chair, 
for his ever tireless efforts and to Bob 
Hendry, also a past chair of this com- 
mittee, for his work with BLSE in hav- 
ing non-US. practice qualify for the pur- 
pose of certification. Finally, without the 
help of Carol Vaught, this committee’s 
staff liaison, I could not have accom- 
plished the task of chairing this com- 
mittee. She has been invaluable and our 
incoming chair will come to rely on her 
sage advice, as I have, in guiding this 
committee forward. 

A. JosHua Markus, Chair 


Journal and News 
Editorial Board 

The Florida Bar Journal has 
earned a reputation in and outside of 
the state as a leading and respected 
source of timely and useful articles on 
Florida law. The Florida Bar News, a 
twice-monthly newspaper, keeps the 
readership up to date on news about 
our Bar, other law-related organiza- 
tions, and current legal issues. The 
Journal and News reach in excess of 
70,000 readers. 

The 40-member Journal and News 
Editorial Board carefully selects and 
edits articles published in the maga- 
zine. This year, the Journal published 
articles dealing with an array of 
timely legal topics and trends, such 
as practical pieces on direct evidence, 
punitive damages, and false impris- 
onment. 

Given the Journal’s consistent re- 
ceipt of high-quality, thoughtful ar- 
ticles, this is an appropriate year to 
introduce The Florida Bar Journal 
Excellence in Writing Award. With 
this prestigious award, the authors of 
the best lead articles each year will 
receive a certificate and recognition 
in the Bar News for their achievement 
in legal writing. The first Florida Bar 
Journal Excellence in Writing Award 
will be presented in June 2004. 

At the Bar’s 2004 annual meeting, 
the board will present a seminar fo- 
cusing on legal writing and profes- 
sionalism, with insightful information 
and tips for all practitioners. The 
board, which convenes each year at 
the annual meeting, also met in Janu- 
ary 2004 in Miami at the Bar’s mid- 
year meeting to plan the writing semi- 
nar and to allow members to 


exchange ideas on how to best serve 
The Florida Bar. 

The board also oversees The Florida 
Bar News, which publishes articles 
about current Bar-related events, pro- 
vides information about the accom- 
plishments and relocation of Bar 
members, and advertises CLE offer- 
ings and employment opportunities. 

The Journal and News can be read 
on-line, with access at www.flabar.org. 
Search engines are available to locate 
specific articles and past issues of 
both publications. 

The board’s most substantial prod- 
uct each year is the September an- 
nual directory. The directory contin- 
ues to be one of the most popular 
reference books of Florida Bar mem- 
bers. The directory provides a com- 
plete listing of attorney contact infor- 
mation, including e-mail addresses 
and facsimile numbers. Recently, The 
Florida Bar Budget Committee rec- 
ommended several sections be re- 
moved from the 2004 issue and made 
available on The Florida Bar Web site. 

In April, 2,500 members of The 
Florida Bar received a survey to com- 
pile information about levels of read- 
ership and attitudes toward content, 
timeliness, method of delivery, and 
visual appeal of the Journal, the News 
and the directory. The survey will also 
address The Florida Bar Web site. 

The current board is composed of 
tenured members who continue to 
improve the quality of our publica- 
tions and programs with their dedi- 
cation and experience, and new mem- 
bers who contribute fresh ideas and 
inspiring enthusiasm. The board bids 
farewell and thanks to those mem- 
bers who will be rotating off the com- 
mittee due to term limits. 

As always, none of the foregoing 
achievements would be possible with- 
out the commitment and consummate 
professionalism of the Bar Journal 
and News staff led by Editor Cheryle 
Dodd, Journal Associate Editor Laura 
Johnson, and News Managing Editor 
Mark Killian. 

VALERIE B. IrKorr, Chair 


Judicial Evaluation 
The Judicial Evaluation Commit- 
tee had a busy year. The committee 
continued its work on the confiden- 


tial evaluation program, increased 
participation, prepared for merit re- 
tention, kept abreast of possible leg- 
islation concerning the judiciary, and 
worked with The Florida Bar’s Pro- 
gram Evaluation Committee. 

The confidential judicial evaluation 
program, now in its sixth year, is 
working well and has distributed over 
18,500 confidential evaluation forms. 
Participation has fallen but the large 
amount of evaluation forms distrib- 
uted shows that many attorneys have 
voiced their opinions and judges have 
taken steps to correct dissatisfaction. 

The committee constantly works on 
expanding participation in the evalu- 
ation program using various means 
to increase participation. Two sub- 
committees that were previously 
formed to work on participation have 
seen their work set in motion. The 
Administrative Order Subcommittee 
has drafted an administrative order 
that, with a few minor changes, was 
approved by the committee and will 
be sent to all chief judges. The 
Litigators Subcommittee drafted a 
letter encouraging participation in 
the program which was approved by 
the committee. The letter will first be 
distributed to large firms, government 
agencies, and public defenders and 
then to others in the legal profession. 
The committee is also looking into ex- 
panding the program to include fed- 
eral judges and bankruptcy judges. 

To further enhance judicial perfor- 
mance, another subcommittee was 
formed to coordinate a View from the 
Bar program at a judicial meeting 
such as the New Judges School, let- 
ting the judges know the problems 
attorneys see in court. 

A Subcommittee on Legislation and 
Dissemination was formed to keep the 
committee aware of any legislative 
attacks on the judiciary. So far, the 
subcommittee has been tracking Sen- 
ate Bill 1732, which would prepare a 
voter information guide allowing vari- 
ous groups to voice their opinions of 
justices/judges up for merit retention 
and could contain attacks against the 
judiciary. The committee oversees the 
Bar’s merit retention program and 
distributes biographical brochures of 
those justices/judges standing for 
merit retention. The brochures do not 
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give advice on how to vote but do give 
the voters nonpartisan background 
information on each justice/judge to 
help the voter make an informed de- 
cision. The committee also polls the 
Bar’s attorneys on whether a justice 
or judge should be retained and re- 
leases the results to the media and 
other interested parties. At its last 
meeting, the committee approved a 
measure to save money: eliminate one 
envelope in its mailing of the poll to 
the Bar’s membership. 

Last, the committee is working with 
the Program Evaluation Committee 
to determine whether the committee 
should merge with the Judicial Ad- 
ministration, Selection and Tenure 
Committee. If approved, the new com- 
mittee would be called the Judicial 
Evaluation and Administration Com- 
mittee. 

JUDGE LAWRENCE R. Kirkwoop, Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Proce- 
dures Committee has had an active 
year and concentrated its efforts on 
updating the JNC Handbook, con- 
ducting an annual training seminar 
for new and experienced commission- 
ers, and assisting in a Rules Conven- 
tion called by the Circuit and Appel- 
late Judicial Nominating Committees 
where amendments to the Uniform 
Rules of Procedure were approved to 
conform the rules with recent statu- 
tory changes. 

The committee’s annual JNC train- 
ing program was organized and led 
by Vice Chair Judge Mark Wolfe of 
Hillsborough County and Hayden 
Dempsey of Tallahassee. The one-day 
training seminar was held in Orlando 
in September 2003. The committee is 
grateful to the law firm of Gray Har- 
ris & Robinson P.A., for allowing us 
to utilize its conference room for the 
training session. The program in- 
cluded presentations by Gov. Jeb 
Bush, Chief Justice Harry Lee 
Anstead, Deputy Attorney General 
George LeMieux, Rocky Rodriguez, 
general counsel to Governor Bush, 
and Phil Claypool, general counsel to 
the State Ethics Commission. The 
committee presented training in lec- 
ture and panel discussion formats on 


a variety of topics, including: 1) the 
court system and history of the JNC 
process; 2) the JNC process and how 
it works; 3) interviewing techniques; 
4) deliberations and voting issues; 5) 
considerations of how to maximize op- 
portunities for women and minority 
applicants within the process; and 6) 
a question and answer session. The 
discussion among participants and 
presenters was lively and informative 
and focused on difficult issues, such 
as how to deal with negative informa- 
tion, how to deal with potential con- 
flicts of interest, and how to maintain 
integrity within the process. 

The committee has continued to 
evaluate the JNC Handbook in an 
effort to make it as topical and user- 
friendly for JNC commissioners as 
possible. Part of that effort has been 
to work with the Governor's Office of 
General Counsel on creating an e-ver- 
sion of the documents, which will al- 
low for easier amendment and less 
costly transmission to commissioners. 

The committee’s January meeting 
in Miami included a spirited discus- 
sion about the appropriateness of 
various matters within the interview- 
ing segment of the selection process. 
Given the decision of the U.S. Su- 
preme Court in Republican Party of 
Minnesota v. White in 2002 and the 
unique nature of judicial selection, 
this topic has generated a large 
amount of interest among members 
of the Bar, the Board of Governors, 
and the general public. 

As part of its ongoing review and 
evaluation of its training program, the 
committee established a number of 
working groups to report at the an- 
nual meeting in June on the follow- 
ing items: 1) recommendations to up- 
date the judicial application form; 2) 
preparation and dissemination of a 
sample question list for applicants; 3) 
evaluation of whether charging an ap- 
plication fee to generate funds for im- 
proved training and JNC support is 
viable; 4) more vigorous workshops on 
meeting management for JNC chairs 
and prospective chairs; and 5) an as- 
sessment of changes to the current 
JNC rules and procedures. 

The committee continues to work 
cooperatively and collaboratively with 
the Executive Office of the Governor 
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to increase the diversity of judicial ap- 
plicants and to improve the judicial 
nominating process. The committee 
serves an extremely important role 
for the judiciary, the Executive Office 
of the Governor, and The Florida Bar, 
and I am grateful for the efforts of the 
many members of the bench and the 
Bar who volunteer many hours in this 
important public service. 

RICHARD E. Doran, Chair 


Labor and Employment 
Law Certification 

This was the fourth year since the 
area of labor and employment law 
was approved for certification by the 
Florida Supreme Court on March 23, 
2000. To date, some 173 attorneys 
have become certified in labor and 
employment law. Of that group, a to- 
tal of 103 became certified without 
examination due to their having met 
the examination waiver criteria of 20 
years of experience, in addition to the 
other eligibility requirements. This 
exemption was available only during 
the first two years following certifi- 
cation approval. The remaining 70 at- 
torneys qualified for certification 
through successful completion of the 
examination as well as meeting the 
other criteria. 

For 2003-04, there was a total of 29 
applicants. Of those, 18 sat for the 
exam on March 12, 2004. As of this 
writing, the committee had not com- 
pleted the grading of exams and final 
application approvals. With fewer 
applicants this year, the committee 
devoted its energies to further im- 
proving the quality of the examina- 
tion, particularly the essay portion. 
The committee held several meetings, 
in addition to the many hours each 
member spent outside the formal ses- 
sions drafting examination questions. 

Mindful of the Florida Supreme 
Court’s comments in approving certi- 
fication for labor employment law, the 
committee designed the examination 
to ensure competence in labor and 
employment law. The examination 
tested the applicants’ knowledge of a 
broad spectrum of federal and state 
laws and principles governing the 
employment relationship, as well as 
the ability to apply those laws and 
principles. 
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The committee is indebted to 
Michelle Francis, certification special- 
ist, for her dedication and work, and 
Dawna Bicknell, the director for le- 
gal specialization and education, for 
her leadership and guidance. The 
chair is also indebted to its commit- 
tee members for their tireless efforts 
during this past year. 

ANDREW J. Markus, Chair 


Law Related Education 

The Law Related Education Com- 
mittee held three meetings in 2003- 
04 with an average attendance of 13. 

In a well-publicized study a few 
years ago, more American teenagers 
could name the Three Stooges than 
could name the three branches of gov- 
ernment. (1998 survey sponsored by 
the National Constitution Center, con- 
ducted by Luntz Research Company, 
assisted by Shepardson Stern & 
Kaminskey, found that 59 percent of 
teenagers age 13-17 could name the 
Three Stooges, while only 41 percent 
could name all three branches of gov- 
ernment.) Twenty-three percent of 
college students surveyed last year 
could not name any of the specific 
rights guaranteed by the First 
Amendment. (Foundation for Indi- 
vidual Rights in Education, Inc., Uni- 
versity and College Student Survey 
Results, May 2003, conducted by Cen- 
ter for Survey Research & Analysis, 
University of Connecticut.) 

The Law Related Education Com- 
mittee hopes to reverse this trend 
through a number of activities de- 
signed to promote “legal literacy” in 
schools throughout Florida. The 
committee’s ongoing relationship 
with the Florida Law Related Educa- 
tion Association (FLREA) and its co- 
ordinated efforts with attorneys, 
judges, educators, other legal profes- 
sionals, and law enforcement officials 
provide a wide range of activities in 
which students in kindergarten 
through 12th grade learn about our 
legal system and our rights and re- 
sponsibilities as citizens. 

The theme for Law Day 2004, “To 
Win Equality: Brown v. Board at 50,” 
provided a special opportunity for the 
committee to teach students and oth- 
ers about justice and related concepts. 
Students in classroom settings ex- 


plored and discussed the Supreme 
Court decision that had such an im- 
pact on education and society. The 
committee also joined in other activi- 
ties celebrating the anniversary of the 
Court’s decision. 

The committee also participated in 
the 2004 National Mock Trial Com- 
petition, held in Orlando this year. 
The mock trial champions from each 
state competed in this event, exhibit- 
ing trial skills on par with those of 
highly experienced advocates. The 
competition drew over 1,500 students, 
teachers, attorney coaches, and other 
participants from all over the U.S. 

In January, committee members 
and other interested lawyers learned 
new tips and techniques for teaching 
students at a seminar sponsored by 
The Florida Bar’s Speakers Bureau. 
Annette Pitts of FLREA and Florida 
Supreme Court Justice Fred Lewis 
conducted two interactive training 
sessions that were informative and 
entertaining. Committee members 
continue their individual participa- 
tion in various activities such as 
teaching legal concepts through popu- 
lar films, judging teen court, and 
coaching students in competitions. 
The committee also continues to par- 
ticipate in “We the People. . . the Citi- 
zen and the Constitution” mock con- 
gressional hearing, local and 
statewide mock trial competitions, 
and the revision and dissemination 
of the “Legal Guide for New Adults.” 
Each of these activities furthers the 
committee’s goal of educating stu- 
dents about the justice system and 
each citizen’s role within the system. 

Despite the discouraging statistics 
showing a lack of knowledge of our 
systems of government and justice, 90 
percent of respondents in another 
survey felt that, since September 11, 
2001, it is more important than ever 
to know about our Constitution and 
its principles. (National Constitution 
Center survey, conducted by Public 
Agenda, spring and July 2002.) The 
Law Related Education Committee 
agrees, and committee members 
throughout the state have many cre- 
ative ideas that they are eager to 
share with local bar associations and 
local students. If you are interested 
in law-related education or need ideas 


for your own classroom presentation, 
contact any committee member or 
The Florida Bar Speakers’ Bureau. 
Sonya HarrRELL HoeEner, Chair 


Lawyer Referral Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee staff worked 
with the staff of the Bar’s Informa- 
tion Systems Department in develop- 
ing the Lawyer Referral Service (LRS) 
Online. The LRS Online was launched 
in August 2003 and has been very 
successful, with over 1,000 referrals 
being made each month. Press re- 
leases promoting LRS Online were 
mailed to all major newspapers, ra- 
dio stations, and television stations 
statewide. Establishing the service 
online has helped to decrease the traf- 
fic on the LRS telephone lines and is 
another vehicle for making referrals. 
LRS Online is available 24 hours a 
day, seven days a week. The LRS staff 
is working with the Information Sys- 
tems Department staff to develop 
online membership application and 
reporting features. These new fea- 
tures will enable lawyers to join the 
service online and update their areas 
of law., and will help decrease post- 
age costs and keep referral records up- 
to-date. 

In 2003-04, the service experienced 
an outstanding year in terms of both 
referrals and revenues. The staff 
made over 132,000 referrals and the 
service received over $554,000 in rev- 
enue. 

The top five areas of law referred 
were family law: 31,772; personal in- 
jury: 10,451; real estate: 9,365; con- 
sumer law: 8,708; and labor law: 
8,611. 

The top five counties in which re- 
ferrals were made were: Dade: 31,072; 
Lee: 11,548; Volusia: 8,866; Polk: 
8,193; and Marion: 7,332. 

At the Bar’s General Meeting in 
Tampa, the committee approved a 
new rule that prohibits LRS member- 
ship for lawyers who have received 
disciplinary action by the Bar and 
Supreme Court of Florida within the 
past five years. 

In January 2004, The Florida Bar 
Board of Governors approved the Lee 
County Bar Association’s application 
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to operate a Bar-sponsored lawyer 
referral service, which is scheduled to 
begin operation on June 1, 2004. 

The committee continues to strive 
to create public awareness of the ser- 
vice through Yellow Pages advertis- 
ing, press releases, and membership 
awareness via the Bar News, Journal, 
and The Florida Bar Web site. 

At the Annual Meeting in June, the 
committee will make plans and dis- 
cuss its goals and objectives for the 
2004-05 Bar year. 

Barry A. STEIN, Chair 


Legal Needs of Children 

This year, The Florida Bar’s gov- 
erning board officially made the 
Committee on the Legal Needs of 
Children a standing committee 
within the Bar family. This special 
achievement is a credit to the nu- 
merous Bar leaders and other car- 
ing individuals who have kept 
children’s issues always at the top 
of our professional concerns. Par- 
ticular thanks goes to former presi- 
dents Herman Russomano, Terry 
Russell, and Tod Aronovitz, who all 
helped make this a more permanent 
cause through standing committee 
status. And, 2003-04 was all the 
more unique in view of President 
McGrane’s successful “Lawyers’ 
Challenge for Children” campaign 
and the many other pro-children’s 
programs during his term. 

The mission of the Legal Needs 
of Children Committee, both in its 
formative stages and this inaugu- 
ral year, has been to primarily ad- 
vise and assist the Bar in finding 
ways to implement the recommen- 
dations of the much-heralded report 
of The Florida Bar Commission on 
the Legal Needs of Children. Luck- 
ily, the Bar continues to benefit from 
the unselfish contributions of 11th 
Circuit Court Judge Sandy Karlan, 
who chaired that commission and 
continues in service on our new com- 
mittee. As the committee’s efforts 
have progressed, we have welcomed 
many new—and some familiar— 
faces into this growing group. 

The committee has worked 
through an extensive network of 
subcommittees. Our organizational 
structure reflects an emphasis on 


issues of representation, rules of 
court and judicial process, compe- 
tency and confidentiality, and stan- 
dards of practice. Subgroups meet 
regularly and have coordinated with 
various sections and committees of 
the Bar in implementing aspects of 
the 2002 commission report and for 
basic liaison and outreach. A Bar- 
wide analysis and inventory is guid- 
ing the committee in further help- 
ing incorporate children’s issues 
into the practices, procedures, and 
programming of many bar groups. 
Through other subcommittee study 
and review, our full committee was 
able to offer child-related commen- 
tary to the Bar’s governing board 
with regard to proposed changes in 
the ethical rules relating to a 
lawyer’s professional responsibili- 
ties for a client under a disability— 
and we may yet further influence 
the development of this proposal 
before its final submission to the 
Florid a Supreme Court. Other court 
rules and judicial processes are be- 
ing reviewed for worthwhile refine- 
ment; children’s rights to treatment 
and services are being examined. 
Codified standards of practice for 
attorneys who represent children in 
Florida courts also remain a com- 
mittee goal. And, the committee is 
considering the Bar’ support for a 
comprehensive American Bar Asso- 
ciation based assessment of 
Florida’s access to counsel and qual- 
ity of representation in juvenile de- 
linquency proceedings, as part of a 
national effort—which already in- 
cludes 12 other such state assess- 
ments—to improve indigent defense 
for youth. 

The committee monitored the 
2004 Florida legislative session for 
any proposals affecting the legal 
needs of children or related practice 
issues. Bills and advisories of par- 
ticular import were shared among 
other interested groups. Proposals 
to assure growth and development 
of Florida’s new statewide guardian 
ad litem office consistent with the 
2002 commission recommendations 
remain a legislative priority— 
which the committee hopes to con- 
centrate on in the coming year, along 
with a greater resolve for increased 
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education and understanding of 
children’s legal and representa- 
tional issues among legislators, 
judges, lawyers, and governmental 
agencies. 

I am eternally grateful to our sup- 
port system at The Florida Bar, Paul 
Hill and Dana Wood, for their con- 
tinued dedication to the committee 
and devotion to the cause of chil- 
dren. 

EpitH Osman, Chair 


Long Range Planning 

The Long Range Planning Commit- 
tee (LRPC) of The Florida Bar was 
organized in 1970. The Board of Gov- 
ernors saw a need for the Bar to con- 
duct its long-range planning on a for- 
mal basis. This involved preparing 
and submitting a strategic, long-range 
plan to the Board of Governors, re- 
viewing the plan on an ongoing basis, 
coordinating the plan with the Bud- 
get Committee, and assessing 
progress in implementing the plan. 
The LRPC members are appointed by 
the president and a considerable 
number of members during a given 
year are past or present members of 
the Board of Governors. 

The Bar’s most recent long-range 
plan, “Meeting the Challenges,” was 
officially adopted by the Board of Gov- 
ernors in 1998. Much thought and 
hard work went into the preparation 
and adoption of this document. Addi- 
tional efforts were made to institu- 
tionalize the planning process within 
the Bar and its sections and commit- 
tees. 

While efforts of the LRPC substan- 

tially assisted the Bar, it became in- 
creasingly apparent in recent years 
that the separation of the LRPC from 
the Board of Governors created a gap 
between the ideals of the planning 
process and the development and 
function of the Bar’s programs. A con- 
sensus developed during the tenure 
of President Aronovitz that the pro- 
cess needed a fresh and thorough re- 
view. 
The LRPC, under the leadership of 
Chair James Baxter of Clearwater, 
began a nationwide search for an out- 
side consultant to assist the LRPC 
and the Board of Governors in this 
task. Harrison Coerver of Harrison 
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Coerver & Associates was selected. 
LRPC Chair Anthony Upshaw of Mi- 
ami led the effort to gather back- 
ground information and to organize 
a timetable and funding for the re- 
view process. The members of the 
LRPC strongly endorsed these initia- 
tives. 

This led to an August 2003 meet- 
ing between Harrison Coerver, the 
chair and chair-elect of the LRPC, and 
the Executive Committee of the Board 
of Governors. As result of that meet- 
ing, it was recommended that the Bar 
utilize the Executive Committee as 
the core of a new Strategic Planning 
Committee. Subsequently, at the Oc- 
tober meeting of the Board of Gover- 
nors, the concept of bringing the stra- 
tegic planning function of the Bar 
from the LRPC to the Executive Com- 
mittee, sitting as the Strategic Plan- 
ning Committee, was approved. 

Pursuant to that meeting, and fol- 
lowing discussions with the Bar’s 
leadership, a two-day strategic plan- 
ning workshop of the Executive Com- 
mittee was held in November under 
the facilitation of Mr. Coerver. There 
was a lively and constructive partici- 
pation by all present, and a consen- 
sus of the Bar’s focus and objectives, 
in general terms, emerged. An equally 
successful followup workshop took 
place in December. While the docu- 
mentation of the decisions is still be- 
ing refined, a five-year strategic plan 
has emerged to address four topics 
that were deemed “key” by a clear 
margin. They are: 

1) Ensure that the judicial system 
is independent and adequately 
funded; 

2) Sustain a consistent effort to pro- 
mote the legal profession; 

3) Increase the confidence of the 
public and attorneys in The Florida 
Bar’s disciplinary process; and 

4) Strengthen The Florida Bar’s 
position with its members. 

The LRPC strongly endorses this 
change, although it will lead to the 
elimination of the committee. The 
LRPC realizes that it will take time 
and effort on the part of the Board of 
Governors and the Executive Com- 
mittee for the new strategic planning 
initiative to succeed. However, it be- 
lieves the Bar is committed to mak- 


ing this work. Mr. Coerver will be re- 
tained to assist a new Strategic Plan- 
ning Committee in this effort. The 
LRPC believes that the Bar and its 
members will see substantial benefits 
in the future, including bringing fo- 
cus and accountability to existing pro- 
grams in context to new ones. 

I thank the present and past com- 
mittee members and chairs for their 
dedication and work for the LRPC and 
their profession. The Bar has benefit- 
ted greatly from their efforts. I would 
also like to thank Tod Aronovitz, Miles 
McGrane, Kelly Overstreet Johnson, 
and Alan Bookman for their support 
of the LRPC’s work and recommen- 
dations, and for their leadership in 
implementing the changes. 

JOHN PatrersoNn, Chair 


Marital and Family 
Law Certification 

Marital and Family Law has been 
a certification specialty for nearly 20 
years. This year, many members of the 
committee and the chair have ex- 
pended considerable hours and effort 
to ensure the continued viability of 
the specialty. 

Chair Terry L. Fogel participated on 
a panel for this year’s Board of Legal 
Specialization and Education retreat. 
The subject matter was Certification 
Think Tank: The Retrospective and 
Prospective Approach. That discus- 
sion mirrored a subject that was 
wrestled with throughout the year by 
the committee: making the marital 
and family law certification process 
more inclusionary and user-friendly 
while maintaining the exceptional 
level of practice that the public should 
expect from a certified specialist. 

Revisions to the application and 
peer review forms were considered 
this year. Extensive planning and 
advance preparation for grading this 
year’s examination was done to en- 
sure uniformity in grading. Com- 
ments from examinees in prior years 
were considered in the development 
of this year’s examination questions 
and answers. 

Recertification posed different chal- 
lenges to the committee. Confidential 
peer review by attorneys and judicial 
officers familiar with the applicants 
was given substantial weight in de- 


termining whether an applicant prac- 
ticed law with the skills and conduct 
expected of a certified specialist. 

Health problems and other commit- 
ments of some committee members 
placed an added burden on the chair, 
Vice Chair Diane Kirigin, and exam 
consultant Scott Rubin. Other com- 
mittee members also helped out be- 
yond the already extensive time com- 
mitments required by this 
hard-working committee. The com- 
mittee recognized the many hours re- 
quired of its members and affirmed 
the need for all of its members to 
make themselves available to com- 
plete the necessary work. 

The committee remains committed 
to recruiting as many qualified prac- 
titioners as possible to join the ranks 
of nearly 250 certified specialists in 
marital and family law. Certification 
raises the level of professionalism and 
the quality of practice in Florida fam- 
ily law. It is the goal of the committee 
to expand the roster of qualified at- 
torneys who are certified in marital 
and family law. 

Terry L. Chair 


Media and 
Communications Law 

The Media and Communications 
Law Committee continues to provide 
Bar members a forum for sharing in- 
formation about the law applicable to 
free speech and communications, and 
to promote better understanding be- 
tween The Florida Bar and the news 
media. 

This year, the committee continued 
to expand its education and advocacy 
efforts directed to open government, 
privacy rights, and legal and ethical 
issues surrounding press freedom. 
The committee also extended its ef- 
forts to partner with like-minded 
groups this year, with the goal of ex- 
panding existing programs and poten- 
tial audiences. 

The 2004 Florida Bar Media 
Awards are currently being judged 
and will be presented to the winning 
news organizations in September at 
the 2004 Media Law Conference in 
Miami. In its 49th year, the awards 
recognize news media that have made 
a significant effort to inform the pub- 
lic about the delivery or quality of jus- 
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tice. Judges of the awards included 
Ava Doppelt of Allen Dyer Doppelt, 
Orlando; Dana McElroy of Gordon 
Hargrove & James P.A., Ft. Lauder- 
dale; and Samuel Terilli, Jr., of Ford 
& Harrison LLP, Miami. Another key 
program of the committee, the Report- 
ers’ Workshop, was held in November 
2003 at The Florida Bar headquarters 
in Tallahassee. Twenty-three report- 
ers attended the 14th Annual Report- 
ers’ Workshop—three broadcast and 
20 print journalists. Workshop chair 
was Robert Rivas of the Rivas Law 
Firm, Tallahassee. Additionally, Rivas 
recruited a group of 23 highly diverse, 
experienced, and knowledgeable pan- 
elists and speakers for the two-day 
workshop. Reporters also participated 
in a tour of the Florida Supreme 
Court and attended a reception on the 
22nd floor of the Capitol with the jus- 
tices. 

On June 25, at The Florida Bar 
Annual Meeting, Tom Julin of Hunton 
& Williams, Miami, will convene an 
impressive panel of judges, attorneys, 
and law professors to discuss the U.S. 
Supreme Court’s most recent First 
Amendment decisions. 

William Frederick Ebsary, Jr., of 
Tampa and Laura Jacobs of 
Altamonte Springs have agreed to 
serve as editors of the Reporters’ 
Handbook. 

The committee would like to thank 
D. Patricia Wallace of Hunton & Wil- 
liams, Miami, for serving diligently 
this year as committee vice chair. Also, 
we express our profound thanks to 
Emilie Rietow of The Florida Bar 
Public Information and Bar Services 
Office for her hard work throughout 
the year. 

JatRO LANao, Chair 


Member Benefits 

The 2003-04 Member Benefits 
Committee continued to search for 
programs to provide benefits for 
Florida Bar members. The 
committee’s focus was on insurance 
programs, communication to Bar 
members, and technological advance- 
ments for the Bar and its members. 

Insurance opportunities continue to 
be a main focus of the committee. A 
search for better health coverage is a 
constant challenge. The committee 


considers this a constant work in 
progress for a real need of Florida law- 
yers and their families. Discussions 
have continued in seeking to improve 
professional liability coverages. 

Other benefits such as automobile 
insurance discounts with GEICO and 
automobile rental discounts with all 
major companies, as well as comput- 
erized legal research with LexisNexis, 
office products with Pennywise, men’s 
clothing at Men’s Wearhouse, and fi- 
nancial services (affinity credit cards, 
CDs) with MBNA have continued to 
be available to Bar members. 

LexisNexis, GEICO, and Men’s 
Wearhouse participate in our annual 
meeting with exhibits and sponsor- 
ships. 

The committee continues to search 
for new and better benefits for all 
members. 

ANTHONY J. ABATE, Chair 


Military Affairs 

The scope and function of The 
Florida Bar Military Affairs Commit- 
tee is two-fold: to gather and dissemi- 
nate information, share expertise, and 
advise the members of The Florida Bar 
on all matters relating to the practice 
of military law in Florida; and to serve 
as the link between The Florida Bar 
and the active duty, reserve, National 
Guard, and retired military attorneys 
within Florida. In support of this mis- 
sion, the committee facilitates legal 
assistance programs for service per- 
sonnel, retired members, and their de- 
pendents. Additionally, the committee 
promotes professional development of 
military attorneys and fosters under- 
standing and cooperation between The 
Florida Bar and the military legal com- 
munity. The highlight of the 
committee’s activities for the year was 
the Military Law and Legal Assistance 
Symposium. The symposium took 
place on January 17,2004, at the Hyatt 
Regency in Miami as part of The 
Florida Bar’s midyear meeting. This 
year the spotlight service was the U.S. 
Army and Major General Thomas J. 
Romig, Judge Advocate General, U.S. 
Army, was the keynote speaker. 

The annual symposium is also an 
opportunity for the committee to 
award the Clayton B. Burton Award 
of Excellence, established in 1990 to 
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be presented to those who demon- 
strate character and leadership pro- 
moting the quality of legal services 
furnished to military personnel serv- 
ing in Florida. The recipient for 2004 
was Colonel (U.S. Army, retired) Paul 
J. Nicoletti, the former commanding 
officer of the 174th Legal Support Or- 
ganization. The next annual sympo- 
sium is scheduled for January 22, 
2005, to be held in conjunction with 
The Florida Bar midyear meeting at 
the Hyatt Regency. The spotlight ser- 
vice will be the U.S. Navy. 

The committee continues to publish 
and distribute the Operation Stand- 
By directory, a reference publication 
that enables military attorneys to con- 
tact Florida practitioners who possess 
subject matter expertise in various ar- 
eas of Florida law in order to improve 
the quality of legal assistance pro- 
vided to military members. The com- 
mittee is in the process of updating 
the directory and requests that any 
Florida Bar member who desires to 
participate to contact Maria Johnson 
at The Florida Bar for inclusion. 

The committee also continues to 
provide support to the military by 
maintaining its list of Florida attor- 
neys who wish to provide pro bono 
legal assistance to military members 
who do not have the support of a mili- 
tary legal assistance office. The com- 
mittee is proud to state that cur- 
rently 220 members of The Florida 
Bar have volunteered to provide pro 
bono services. Any interested mem- 
ber should contact Maria Johnson at 
The Florida Bar for inclusion. 

This year we are glad to announce 
some legislative changes in which im- 
mediate past chair and state Rep. 
Kevin Ambler (House District 47) was 
instrumental. The Florida Uniformed 
Servicemembers Protection Act be- 
came effective on June 2, 2003, greatly 
due to his efforts. Highlights of this 
act allow servicemen and women to 
cancel some contracts when they are 
deployed on active duty such as car 
leases, cell phone contracts, residen- 
tial leases, and real estate purchase 
contracts. 

The committee could not function 
without the time and efforts of its 
dedicated members and the assis- 
tance of Maria Simmons Johnson and 
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Karen Kelly with The Florida Bar. It 
has been a pleasure and a privilege 
to serve with all of you. 

ELENA L. Chair 


Prepaid Legal Services 

The Prepaid Legal Services Com- 
mittee has general jurisdiction over 
the subject matter encompassed by its 
title. It also has responsibilities im- 
plicit in the provisions of Ch. 9, Rules 
Regulating The Florida Bar, pertain- 
ing to group legal services and pre- 
paid legal services plans. The commit- 
tee serves members of The Florida 
Bar and the general public to promote 
the attainment of the Bar’s estab- 
lished goal that every citizen of the 
state should have access to the legal 
system. The Florida Bar recognizes 
that citizens do not seek legal assis- 
tance for various reasons, including 
failure to recognize that they have a 
legal problem, inability to locate an 
attorney and fear of excessive cost of 
legal representation. 

The committee serves two main 
functions. The first and primary func- 
tion, delegated to the committee by 
The Florida Bar Board of Governors, 
is the duty of reviewing proposed le- 
gal services plans for compliance with 
the requirements of Ch. 9 of the Rules 
Regulating The Florida Bar. The sec- 
ond function of the committee has 
evolved through the leadership of past 
chairs and is an extension of the ulti- 
mate purposes for which Ch. 9 was 
created. The committee serves to pro- 
mote the establishment of legal ser- 
vices plans and to educate members 
of The Florida Bar in working within 
established plans or creating oppor- 
tunities as individual practitioners 
through legal services plans. 

In reviewing legal services plans, 
the committee’s task is to review all 
aspects of those plans that fall within 
the range of Ch. 9. This includes legal 
services plans created to serve an or- 
ganization with an identifiable com- 
mon interest or purpose. The commit- 
tee does not review or regulate legal 
services insurance plans. These plans 
are created and regulated by the 
Florida Department of Financial Ser- 
vices. In 2003-04, the committee com- 
pleted the review of several legal ser- 
vices plans and is providing 


recommendations to the Board of 
Governors for final action. Also in 
2003-04, the committee renewed 42 
legal services plans. In addition to sat- 
isfying its regulatory purpose, the 
committee continued its mission of 
promoting the participation of attor- 
neys in legal services plans. The com- 
mittee believes that the more indi- 
vidual attorneys are made aware of 
the opportunities available through 
the participation in legal plans, the 
more available affordable legal ser- 
vices will be to members of the gen- 
eral public. 

At the 2004 annual meeting, the 
committee is cosponsoring with the 
Florida Lawyer’s Legal Insurance 
Corporation (FLLIC) a seminar en- 
titled Making Money the Prepaid Way. 
Special thanks to committee mem- 
bers Scott Jay and John Schaefer for 
serving as speakers. 

In closing, I must thank all of the 
members of our committee for their 
efforts, involvement, and participa- 
tion in the tasks of the committee. 
Special thanks to Vice Chair Anthony 


Cammarata for his dependable ser- 
vice to the committee’s leadership. I 
must also give very special thanks 
and appreciation to John Schaefer, 
Scott Jay, and Daniel Mantzaris for 
their valuable historical knowledge of 
the committee. 

TED Starr, Chair 


Probate Rules 

The Probate Rules Committee has 
been very active this year with sev- 
eral new projects, in addition to its on- 
going task of monitoring probate and 
guardianship legislation and con- 
forming the appropriate rule provi- 
sions. The committee has completed 
numerous editorial and grammatical 
changes that will be submitted to the 
Supreme Court in the next reporting 
cycle. 

The first project undertaken by the 
committee was to address the issue 
raised by the Fourth District Court of 
Appeal in the case of Strulowitz v. The 
Cadle Company, IT, Inc., 839 So. 2d 
876 (Fla. 4th DCA 2003). In a foot- 
note, the court requested that the Pro- 
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bate Rules Committee consider pro- 
posing or extending existing rules to 
give estate administrators more di- 
rection as to the requirements of a 
“diligent” search for ascertainable 
creditors. The committee is preparing 
a note to the applicable rule and sub- 
mitting an article for publication to 
address the court’s concerns. 

The second project for the commit- 
tee was to consider adoption of a new 
rule for the appointment of court 
monitors. The committee has spent 
many meetings debating the merits 
of various approaches to the appoint- 
ment of court monitors. The commit- 
tee will continue to receive input from 
the Real Property, Probate and Trust 
Law Section of The Florida Bar, as 
well as members of the judiciary, to 
adopt a rule that balances the inter- 
est of the court in protecting wards 
with the guardian’s interest in receiv- 
ing notice of the appointment. 

The committee members also be- 
gan a long-overdue review of the 
guardianship rules of procedure. This 
multiyear project will focus on iden- 
tifying procedural elements contained 
in the guardianship law, and revising 
existing guardianship rules to ensure 
that all procedural aspects are incor- 
porated into the rules. 

This year, at the request of the Su- 
preme Court, the committee adopted 
a “fast track” procedure to respond in 
an expedited manner to legislative 
changes and submissions by the Su- 
preme Court. 

I wish to acknowledge my sincere 
appreciation for the hardworking 
members of our committee, and par- 
ticularly the chairs of the subcommit- 
tees. Thank you for continually pro- 
ducing excellent proposals for the 
committee’s consideration. Finally, 
the members of the committee and I 
owe a debt of gratitude to our Bar li- 
aison, Craig Shaw, whose wealth of 
knowledge and guidance is invalu- 
able. 

Tami Conetra, Chair 


Professional Ethics 
The Professional Ethics Committee 
is responsible for providing guidance 
to Bar members concerning profes- 
sional ethics questions. The PEC is- 
sues formal advisory ethics opinions 


that are published in a book entitled 
Professional Ethics of The Florida 
Bar. The formal opinions may also 
be accessed through the Bar’s Web site 
at www.flabar.org under member ser- 
vices, ethics opinions. The PEC also 
provides informational packets and 
quarterly ethics updates on-line. The 
PEC reviews informal written opin- 
ions issued by staff counsel and re- 
considers them sua sponte as deemed 
appropriate or if the inquiring attor- 
ney seeks review of the informal staff 
opinion. In addition, the PEC spon- 
sors an annual professional ethics 
seminar. The PEC was busy during 
the past year, meeting four times and 
considering several formal opinions. 
The PEC is staffed by the Bar’s eth- 
ics department. The attorneys on staff 
research and draft informal staff opin- 
ions and maintain the toll-free ethics 
hotline for Bar members. 

The Florida Bar Procedures for 
Ruling on Questions of Ethics govern 
the process by which staff members 
issue informal oral and written opin- 
ions and by which the PEC issues for- 
mal opinions. The PEC may issue for- 
mal opinions upon review of staff 
opinions and existing formal opinions. 
Additionally, the Board of Governors 
may request that the PEC issue a for- 
mal opinion concerning the applica- 
tion of the ethics rules to a particular 
set of facts. Before issuing any pro- 
posed formal opinion, the PEC will 
publish a notice of intent to consider 
issuing an opinion in The Florida Bar 
News stating the issue to be ad- 
dressed and the time and place for the 
PEC’s consideration of the matter. The 
notice will advise how interested Bar 
members may comment on the re- 
quest. The PEC values the input pro- 
vided by such comments and encour- 
ages Bar members to comment on 
proposed ethics opinions. The proce- 
dures are available on The Florida 
Bar’s Web site at www-flabar.org un- 
der member services, ethics opinions. 

Second Opinions: The PEC issued 
Florida Ethics Opinion 02-5, which 
addresses the issue of whether an at- 
torney can give a second opinion to 
someone who is already represented 
by another attorney. The PEC con- 
cluded that an attorney ethically may 
give a second opinion to a person who 
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is represented by counsel on how the 
person’s current attorney is handling 
the case or give information on the 
services the attorney may provide. 
However, the PEC cautioned that the 
attorney providing the second opin- 
ion should not solicit the person who 
is represented. 

Trust Account Obligations: Florida 
Ethics Opinion 02-6 dealt with issues 
arising when a real estate transaction 
did not close and the seller’s attorney 
was holding the deposit. The seller/ 
client requested the deposit. The at- 
torney was willing to disburse the de- 
posit to the client but only if the cli- 
ent signed an indemnity agreement 
shifting the risk of a buyer lawsuit 
against the attorney for wrongful re- 
lease of the deposit to the client as a 
condition of releasing funds to the cli- 
ent. The PEC was called on to deter- 
mine whether this would be ethical. 
The PEC first pointed out that the at- 
torney would have to determine 
whether he owed any legal duties to 
the buyer to protect any legally valid 
claim the buyer had to the deposit. 
While this issue was a legal question 
beyond the scope of an advisory eth- 
ics opinion, the PEC noted that if the 
attorney had such a legal obligation 
to the buyer, the attorney must hold 
the deposit in trust until the dispute 
is resolved. Alternatively, the attorney 
could file an interpleader and deposit 
the funds into the court’s registry. As 
to the indemnity agreement, the PEC 
concluded that it would be unethical 
under the facts presented for the at- 
torney to require the client to sign 
such an agreement. If the attorney 
had a legal obligation to the buyer, he 
could not avoid that obligation by 
having his client sign an indemnifi- 
cation agreement. Additionally, if the 
attorney had no legal obligation to the 
buyer it would be unreasonable to 
require his client to sign an indemni- 
fication agreement. 

Statement of Insured Client’s 
Rights: The PEC also issued Florida 
Ethics Opinion 02-7, an opinion deal- 
ing with the relatively new Rule 4- 
1.8(j) requiring, in certain types of 
cases, a statement of insured client’s 
rights for insureds defended in a mat- 
ter by an attorney paid for by an in- 
surance company. The issue before the 
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PEC was whether the statement of 
insured client’s rights was required 
in employment discrimination cases. 
The PEC concluded that the state- 
ment of insured client’s rights was 
required only when there is an ele- 
ment of personal injury involved in 
the claim. Further, the PEC advised 
that the attorney should make simi- 
lar disclosures to the insured even if 
there is not an element of personal 
injury, but may choose the method of 
disclosure. 

Sale of a Law Practice: Florida Eth- 
ics Opinion 03-1 became final this 
year. The opinion addresses questions 
involved in the purchase of a law prac- 
tice from the personal representative 
of a deceased attorney’s estate. The 
issue involved whether the purchas- 
ing lawyer could make an agreement 
with the estate to include a contin- 
gent “deficiency reduction” based on 
the amount of actual collections at- 
tributable to the practice purchased. 
The PEC concluded that it was per- 
missible to agree to make a downward 
adjustment in the installments if the 
firm’s collections are less than an 
agreed upon amount in future years. 

The PEC has also been working on 
proposed opinions addressing other 
questions of significance to Florida 
Bar members. The PEC published 
Proposed Advisory Opinion 02-8 for 
comment in the February 15, 2004 
issue of The Florida Bar News. The 
opinion concerns ancillary consulting 
businesses of attorneys. 

The committee’s popular yearly 
CLE program addresses areas of eth- 
ics of great significance to Bar mem- 
bers. The PEC again will sponsor a 
masters seminar on ethics at the 2004 
annual meeting. Topics to be dis- 
cussed at the seminar are scheduled 
to include ethics issues arising from 
the new “unbundling” rules allowing 
limited representation, the Sarbanes- 
Oxley Act, unethical litigation tactics, 
reporting the misconduct of other at- 
torneys, ancillary businesses of law- 
yers and the duties owed to a client 
under a disability. The speakers are 
expected to include Justice Charles T. 
Wells of the Florida Supreme Court, 
committee member Patrick Dray, Pro- 
fessor Timothy Chinaris, and attor- 
neys Don Beverly, Edith Osman, John 


Weiss, and Charles Ketchey. The 
seminar is expected to provide two 
and one-half hours of ethics CLE 
credit. 

The ethics opinion process contin- 
ues to rate as the most desirable ser- 
vice on membership surveys. The PEC 
is committed to providing ethics guid- 
ance to Bar members. The PEC would 
like to thank the staff of the Ethics 
Department for their dedication, as- 
sistance, and support in providing 
such guidance throughout the year. 
The PEC would like to recognize and 
congratulate staff for having another 
busy year on the Ethics Hotline as 
staff handled 19,792 hotline calls dur- 
ing the fiscal year 2003 in addition to 
providing 773 written staff opinions. 
The chair would also like to thank the 
committee members for their hard 
work over the last year. 

Gary S. Lesser, Chair 


Professionalism 

E-Mentor Project: In October 
2003, the Committee on Profession- 
alism officially rolled out the com- 
puter component of its E-Mentor 
project. By clicking on the E-Men- 
tor hyperlink on The Florida Bar 
Web site Professionalism page, any 
Florida law student can register for 


a free e-mentor. Florida lawyers in 
good standing with nine years ex- 
perience can register as mentors on 
the same computer page. As of the 
writing of this report, the commit- 
tee is proud to report that 1,331 stu- 
dents and lawyers are registered to 
participate in the project. The suc- 
cess of the program in such a short 
period is attributed largely to the 
willingness of Florida law schools to 
open the program to their students 
and to the ease and convenience 
that e-mail gives to busy lawyers 
who volunteer as mentors. The com- 
mittee continues to solicit voluntary 
bar association group participation 
in the signing of qualified 
mentors. For more information, con- 
tact Katherine Silverglate at 
PhotobyKatInc@aol.com. 

Masters Seminar on Mentoring: On 
Thursday, June 24 at 8:30 a.m. at The 
Florida Bar annual meeting in Boca 
Raton, the committee will present 
“Lead, Model or Get Out of the Way; 
How Mentors and Role Models are 
Transforming the Next Generation 
of Lawyers.” The seminar is an in- 
teractive hands-on demonstration 
celebrating past mentors (Judge 
Wilkie Ferguson); present programs 
(the statewide E-mentor project); and 
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the future of mentoring in a diverse 
computer-driven age. For more infor- 
mation, contact Ben Reiss at 
reissb@gtlaw.com. 

Peer Review Recommendation: The 
Partnership for Professionalism Sub- 
committee has completed its study of 
peer review programs in the state to 
determine if the committee can rec- 
ommend a template which could be 
used statewide. The committee has 
concluded that while there are many 
jurisdictions in the state that have 
peer review programs in place, these 
programs have met with varied suc- 
cess. Peer review is a voluntary sub- 
mission by lawyers to peer review 
committees of complaints of unprofes- 
sional conduct. The programs that are 
in place are generally not used very 
much by the Bar. It was the conclu- 
sion of the committee that with the 
review by TFB of the entire disciplin- 
ary system, it would be unwise to pro- 
pose a statewide template without 
evaluating the role of professionalism 
in the context of the whole system and 
possible changes to that system. The 
committee has resolved to volunteer 
the members of the subcommittee to 
provide information to TFB about the 
role of professionalism in the contest 
of the broader disciplinary system. 
For more information about this sub- 
committee, contact Judge Charles 
Greene of the 17th Judicial Circuit. 

Justice Pariente Honored: Annually, 
the committee gives three awards. 
The first honors a jurist who embod- 
ies the mission of professionalism, 
which is “to promote the fundamen- 
tal ideals and values of professional- 
ism within the legal system and to 
instill those ideals of character, com- 
petence, and commitment in all those 
persons serving therein.” The commit- 
tee is proud to present the award to 
this amazing jurist. For more infor- 
mation about this award, contact 
Marcy Cox at mcox@law.miami.edu. 

Professor Ruth Stone Receives Fac- 
ulty Award: The award recognizes a 
single member in one of Florida’s law 
schools, who, through teaching, schol- 
arship and service to the profession, 
best supports and exemplifies the 
mission of the committee. Ruth Stone 
will receive the award this year at the 
annual meeting of The Florida Bar. 


For more information about this 
award, contact Brandon Rafool at 
brafool@rafool.com. 

George Edgecomb Bar Association: 
The George Edgecomb Bar Associa- 
tion will receive the annual Profes- 
sionalism Award for its program 
called Sligh Middle School Role Model 
Program. The program is consistent 
with the committee’s efforts to pro- 
mote role modeling and mentoring. 
For more information about this 
award, contact Nancy Silva at 
nancy.silva@ci.tampa.fl.us. 

Historic Video Honoree: The His- 
toric Video series will honor the late 
Wilkie Ferguson in celebration of his 
life as a mentor and role model. The 
series consists of videotapes of Bar 
leaders, judges, and events from 
which the next generation will grow 
and learn. For more information 
about this project, contact Bob Fiore 
at robert@fiorelawoffice.com. 

Student Essay Contest: The results 
of the student essay contest will not 
be announced until June. For more 
information about the contest, contact 
Judge James McCune of Marion 
County. 

KATHERINE CLARK SILVERGLATE, Chair 


Quality of Life and Career 

The mission of the Quality of Life 
and Career Committee includes in- 
creasing awareness within the legal 
profession of what it takes to have an 
enjoyable and sustainable career. The 
QLCC addresses both predictable 
challenges to quality of life and ca- 
reer and the many opportunities we 
have to enhance our sense of well-be- 
ing. In this context, the QLCC’s ori- 
entation is both one of problem solv- 
ing and problem prevention. 

During the past year the commit- 
tee focused on a three-prong approach 
to fulfilling its mission: 1) promoting 
quality of life at the annual meeting 
through a successful CLE presenta- 
tion and other events; 2) producing 
quality Stresslines articles; and 3) 
promoting local presentations by 
members of the committee. 

Historically, the QLCC has pre- 
sented nationally recognized authori- 
ties on quality of life issues at the 
Bar’s annual meeting. The committee 
began this past year by sponsoring a 
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presentation by Dr. Merlin Langley, 
“How To Recognize Trauma In Your 
Clients And In Yourself.” Dr. Langley 
is a Harvard-trained psychologist and 
trauma expert who currently teaches 
in FAMU’s School of Social Work. His 
presentation was extremely well re- 
ceived. 

The committee continues its tradi- 
tion sponsoring at this year’s annual 
meeting a seminar entitled Quality 
of Life & Career in the 21st Century: 
The Emerging Paradigm. Principal 
speakers will be Ellen Ostrow, Ph. D., 
licensed psychologist and founder, 
Lawyer’s Life Coach, and the 
committee’s vice chair, Lawrence 
Steen Krieger, clinical professor of law 
at Florida State University. 

The committee is also sponsoring 
at the annual meeting a free “coffee, 
dessert, and music” concert on Thurs- 
day, June 24 from 8 to 9:30 p.m. in 
the Addison East room. Performing 
will be international blues artist Alan 
Gerber (alangerber.com). Mr. Gerber 
is an award-winning virtuoso who 
consistently plays to rave reviews and 
standing ovations. 

The committee sponsors a regular 
column in The Florida Bar News en- 
titled “Stresslines.” In this column we 
continue to bring to the Bar the ob- 
servations of experts from around the 
world on quality of life issues. In ad- 
dition, this year we began the process 
of developing articles from within the 
committee. 

Two years ago, considerable atten- 
tion was devoted to developing an ef- 
fective approach to increasing general 
awareness of key quality of life issues. 
A consensus emerged that the 
committee’s educational efforts 
should be directed at the grassroots 
level. During this past year we moved 
forward with this approach. Several 
committee members made CLE pre- 
sentations to local bar associations on 
a variety of quality of life topics, and 
the response we have received has 
been very positive. 

The committee continues to partici- 
pate in joint presentations with 
Florida Lawyers Assistance, Inc., at 
all Practicing With Professionalism 
seminars, at which a one-hour semi- 
nar on Attorney Satisfaction, Addic- 
tion, and Distress is given to all at- 
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tendees. Evaluations for the presen- 
tation are consistently among the 
highest for the series. 

The committee maintained its 
Internet presence on its Web site lo- 
cated at www-fla-lap.org/qlsm. The 
Web site provides a detailed commit- 
tee mission statement, a paper pre- 
pared by committee members entitled 
Suggested Principles for Satisfied 
Lawyers, a history of the committee, 
and links to aid in stress manage- 
ment. 

Patrick K. Wicains, Chair 


Real Estate Certification 

During 2004 the real estate certifi- 
cation program was enhanced by the 
adoption by the Board of Governors 
of amendments to the rules for this 
practice area that explicitly recognize 
that the “practice of Florida real es- 
tate law is unique to the State of 
Florida because of the unique history, 
geographic features of the state, and 
the evolution of its constitutional, 
statutory, and decisional law.” Rule 6- 
9.1. Commencing with applications 
filed during 2004 for the 2005 exami- 
nation, applicants for real estate cer- 
tification will be required to demon- 
strate a degree of practical knowledge 
and experience in Florida real estate 
law and transactions by providing at 
least three Florida licensed attorneys 
among the five required peer review 
references. This rule change was ini- 
tiated by the committee four years ago 
by then-chair Roger A. Larson, who 
spearheaded efforts to make this rule 
change. Roger was assisted by other 
committee members who conferred 
with members of the various Bar com- 
mittees and the Board of Governors, 
which reviewed the proposal and re- 
vised it into its final form. 

There are now 412 certified real 
estate lawyers in The Florida Bar. In 
2003, 64 lawyers were eligible for re- 
certification. At the time this report 
was prepared, 57 were recertified and 
seven were still pending. There are 62 
lawyers eligible for recertification in 
2004. 

In 2003, six lawyers received ini- 
tial certification in a field of 12 exam- 
inees; 16 individuals filed to sit for the 
examination; 21 lawyers have applied 
to to sit for the 2004 examination. At 


the time this report was prepared, 16 
had been approved and five applica- 
tions were still pending. 

The committee believes that there 
are many well qualified real estate 
attorneys admitted to the Bar who 
should seek certification as a measure 
of professional attainment that will 
help enhance the program. This in- 
cludes out-of-state members who rep- 
resent clients in Florida real estate 
matters. The committee encourages 
all such persons to apply for certifica- 
tion. 

Each of the committee members 
and staff liaison Carol Vaught contrib- 
uted significant time, energy, and 
thought to the operation and admin- 
istration of the Real Estate Certifica- 
tion Committee and deserve thanks 
for their individual and collective ef- 
forts. 

Howarp ALLEN CoHEN, Chair 


Relations with Certified 
Public Accountants 

The Committee on Relations with 
Certified Public Accountants contin- 
ues to foster positive interaction and 
exchanges of information of mutual 
interest to CPAs and attorneys. There 
are several issues of national inter- 
est that have been identified such as 
provisions of the Sarbanes-Oxley Act 
and Gramm-Leach-Bliley Act. 

This year, the committee has con- 
tinued to build upon successful activi- 
ties and programs commenced in 
prior years and initiated new efforts 
that are consistent with its mission 
of improving relations between attor- 
neys and CPAs. 

Continuing on the success of the in- 
augural event, the committee, in con- 
junction with Collier County Bar As- 
sociation and the Southwest Florida 
Chapter of the Florida Institute of 
CPAs, held its Second Annual Good- 
will Gathering of Attorneys and CPAs 
on November 5, 2003, with a compli- 
mentary reception provided by North- 
ern Trust Bank in Naples. The gath- 
ering provided an_ excellent 
opportunity for social interaction be- 
tween local attorneys and CPAs. Ap- 
proximately 80 professionals at- 
tended the event. The project was 
coordinated under the leadership 
of the chair, Basil L. Bain, an attor- 


ney and CPA, currently with The Bain 
Law Firm P.L. in Naples. 

Following the model of the gather- 
ings in Naples, the committee is in 
the advanced stages of planning an- 
other event for June 2004, which will 
take place in Miami and will be co- 
sponsored by and coordinated with 
the following organizations: Dade 
County Bar Association, Miami- 
Downtown Chapter of the Florida 
Institute of CPAs, Miami-Dade 
County Chapter of the Florida Insti- 
tute of CPAs, and the Florida Asso- 
ciation of Attorney-CPAs. Merrill 
Lynch has agreed to host the event in 
Miami. The planning of the Miami 
event is being led by the committee’s 
Vice Chair, Eduardo Arista, a CPA and 
attorney, who practices business and 
tax law in Coral Gables. 

Building upon the success of last 
year’s seminar concerning the 
Gramm-Leach-Bliley Act, the com- 
mittee is developing another seminar 
on the Sarbanes-Oxley Act to take 
place this year. This seminar will tar- 
get attorneys and CPAs as speakers 
and attendees. Committee member 
Robert Brighton, an attorney with 
Ruden McClosky in Ft. Lauderdale, 
is chairing the subcommittee in 
charge of organizing the seminar this 
year. 

The committee also continues to 
serve as a resource to facilitate com- 
munications between leaders of The 
Florida Bar and the Florida Institute 
of CPAs concerning issues of interest 
to both organizations. 

L. Barn, Chair 


Small Claims Rules 

The Small Claims Rules Commit- 
tee has been industrious this year. We 
ratified rule and summons amend- 
ments stating that mediation may 
occur at pretrial, and that the person 
present must have full authority. The 
amendments were first approved un- 
der the fine leadership last year of 
Judge Sharon Zeller. This year we ac- 
complished a number of new propos- 
als. The committee created a form for 
corporate authorization, which a cor- 
poration can use to authorize a com- 
pany employee to appear for it in 
small claims, and we streamlined the 
interest provisions of the small claims 
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final judgment. The committee also 
created a rule permitting parties to 
provide documents to an “unfound” 
defendant (such as one served 
through the secretary of state for 
avoiding service) by filing the papers 
with the clerk of court. Further pro- 
posed amendments include a new 
rule establishing a time frame within 
which a party must move for attor- 
ney fees (similar to the civil rule) and 
arule addition iterating a judge’s au- 
thority to sanction those who come to 
mediation without proper authority. 

We also have a number of major 
projects pending, including an over- 
all look at pretrial appearance re- 
quirements currently scattered across 
several rules. In the bigger picture, 
Judge Pauline Drayton-Harris is 
spearheading a project to catalog all 
county written, video, and audio re- 
sources available to pro se parties who 
are trying to work their ways through 
the small claims process. This effort 
is especially important in light of bud- 
get cuts and the threat of the closure 
of public law libraries. Judge Drayton- 
Harris’ contributions to this effort, 
and to the entirety of the committee’s 
work, have been tireless. The commit- 
tee also adopted internal operating 
rules and gave input on various is- 
sues before other rules committees. 
We most recently participated with 
other members of the Bar in replying 
to the legislature’s current push to 
eliminate the court’s rulemaking au- 
thority. 

The year has been lively and pro- 
ductive thanks to a great group of 
participants. The courts have been 
immensely served by the efforts of 
committee members who genuinely 
care about the system and the public. 
JULEE L Mityam, Chair 


Student Education and 

Admissions to the Bar 
The purpose of the Student Educa- 
tion and Admissions to the Bar Com- 
mittee is to serve as the liaison be- 
tween The Florida Bar and Florida’s 
public and private law schools. It also 
helps to ensure that students are be- 
ing adequately prepared to engage in 
the practice of law. The committee 
additionally monitors and reviews 
proposed legislation and policies af- 


fecting legal education. 

During 2003-04, the Student Edu- 
cation and Admissions to the Bar 
Committee reviewed several areas of 
concern. The Law School Practice Pro- 
gram is still a main focus of the com- 
mittee. Although the Supreme Court 
established a task force to make rec- 
ommendations for proposed changes 
to Ch. 11 of the Rules Regulating The 
Florida Bar, the Student Education 
and Admissions to the Bar Commit- 
tee still continues to examine ways 
that this program can work in the 
state of Florida. Vice Chair Stephanie 
Williams recommended expanding 
the program to also include private 
law practice. The committee contin- 
ues its tradition of visiting law schools 
throughout Florida. In January 2004, 
during the midyear meeting of The 
Florida Bar, Scott Norberg of Florida 
International University attended the 
committee meeting and provided the 
committee with an update on how the 
school is progressing with issues such 
as admission standards and accredi- 
tation. A tour of the campus followed 
after the meeting. Plans have already 
been made to visit Stetson 
University’s newly opened Tampa 
Law Center and Campus in Septem- 
ber 2004 during the General Meeting 
of The Florida Bar. 

The Graduate Quality Subcommit- 
tee is working on a project that in- 
cludes polling Florida legal employ- 
ers to determine the qualifications of 
Florida law school graduates and to 
determine whether students working 
in the field of law prior to taking the 
bar exam had an impact on the exam 
pass rate. Upon completion and ap- 
proval of the survey this year, it 
should be distributed during 2004-05. 

This year, the committee has made 
a significant effort to maintain a net- 
work for access with each law school 
through the committee representa- 
tives. Our goal is to have all Florida 
law schools represented on the com- 
mittee. The committee continues to 
welcome input from law school deans, 
clinical program instructors and 
graduating law students. 

I would like to offer a special thanks 
to all committee members and vice 
chairs, Mark P. Arnold and Stephanie 
L. Williams, for their hard work and 
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input this year. 
ALAN B. BucHMann, Chair 


Tax Law Certification 

This has been an extremely busy 
year for members of this committee. 
Based on a post-examination survey 
conducted last year, the committee 
chose to revise the format of the ex- 
amination and broaden its focus. The 
examination now consists of short- 
answer questions which may cover 
myriad tax law issues, an essay ques- 
tion on choice of entities, and an es- 
say question chosen by the applicant 
in his or her field of practice. 

Each member of the committee has 
contributed to the betterment of the 
tax certification process this year, and 
I thank each of them for their hard 
work and dedication. Change always 
creates more work for the Bar staff 
and we gratefully acknowledge the 
efforts of Michele Lamar-Acuff for 
extraordinary efforts to coordinate the 
committee’s efforts. Under the rules, 
the tax certification plan is adminis- 
tered by the Tax Certification Com- 
mittee whose members are appointed 
to three-year terms. This year two of 
our most valued and experienced 
members will be rotating off the com- 
mittee—Sam Ullman and Larry 
Gragg. In addition to their duties on 
the Tax Certification Committee, both 
Sam and Larry have chaired the Tax 
Section and both are recipients of the 
Gerald T. Hart Outstanding Tax At- 
torney of the Year Award. On behalf 
of the committee and the Bar, I would 
like to express our gratitude to Sam 
and Larry for their steadfast dedica- 
tion to the profession. 

This year 13 applicants were ap- 
proved for the examination on March 
12. Of those, nine actually sat for the 
examination. In fiscal 2003, seven 
attorneys were approved and sat for 
the examination. Six of those taking 
the examination passed. The pass rate 
for examinees has exceeded 80 per- 
cent in the last seven years. 

The total number of attorneys who 
are board certified tax lawyers stands 
at approximately 273, of which 112 
were recertified this fiscal year. Fifty 
attorneys are due to recertify next 
year 2004. 

The application filing period for cer- 
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tification in tax law is July 1 through 
August 31 of each year. An applicant 
must satisfy a five-year practice re- 
quirement, demonstrate substantial 
involvement in the practice of tax law, 
complete not less than 90 hours of 
continuing legal education approved 
for tax certification credit, qualify 
under a peer review process and pass 
the examination. Board certified tax 
attorneys must recertify every five 
years. Attorneys recertifying must 
provide evidence of substantial in- 
volvement in the practice of tax law, 
complete at least 125 hours of con- 
tinuing legal education approved for 
tax credit, and undergo and satisfy 
peer review. 

The committee met six times dur- 
ing the 2003-04. During these meet- 
ings, the committee dealt with revis- 
ing the format of the examination, 
reviewing applications for certifica- 
tion and recertification, and prepar- 
ing and approving the examination. 
Subcommittees met on a monthly 
basis to evaluate submissions for con- 
tinuing legal education credit in tax. 

Discussions during this year among 
the members of the committee and 
The Florida Bar Tax Section focused 
on promotion of tax certification and 
whether the format of the certifica- 
tion exam should be modified to en- 
sure fairness and to attract more ap- 
plicants. The committee prepared a 
written survey of the Tax Section re- 
garding alternative exam formats. 
The information will provide valuable 
guidance to the committee in draft- 
ing future examinations. 

Guy E. WuitesMaNn, Chair 


Traffic Court Rules 

The Traffic Court Rules Commit- 
tee is made up of attorneys, judges, 
and hearing officers from various ju- 
risdictions around the state. Our main 
goal is to enact rules that assist in 
the swift and fair disposition of traf- 
fic matters. 

This year our committee, along 
with the Criminal Law Section, again 
put on the highly successful Masters 
of DUI CLE seminar at the midyear 
meeting in Miami. Several hundred 
were in attendance to hear nationally 
prominent attorneys speak on current 
trends in the prosecution and defense 


of driving under the influence cases. 
Special thanks to Jeffrey Meldon of 
Gainesville for his tremendous work 
in again chairing this important and 
educational seminar that attracts at- 
torneys from throughout the state, 
including a great number of public 
defenders. 

This year we approved for submis- 
sion a rule that will change the way 
withholds of adjudication are recog- 
nized, and assist unknowing drivers 
in avoiding a five-year license suspen- 
sion as habitual traffic offenders. Cur- 
rently, a withhold of adjudication is 
recognized as a conviction in the 
criminal context. Hence, as the law 
exists now, three withholds of adjudi- 
cation on driving while license sus- 
pended tickets count as three convic- 
tions and make the driver a habitual 
traffic offender. With proposed Rule 
6.292 (which passed the committee by 
a vote of 27-1, and the Board of Gov- 
ernors 30-0), those who receive with- 
holds of adjudication will not find 
themselves with convictions. Thanks 
go to Judge Peyton Hyslop for taking 
the time to draft this important rule. 

In closing, I wish to thank vice 
chairs Steve Lowenthal and Pine 
Price and all the members of the com- 
mittee for their attention to the rules 
and issues that most face Florida’s 
drivers upon receiving a traffic cita- 
tion. I specifically wish to thank Wil- 
liam Abramson, Scott Bishop, Joe 
Bodiford, Steve Feinman, Andrew 
Fine, Les Hess, Julie Koves, Steve 
Loewenthal, Richard Potash, and 
Stephen Shenkman, whose spirited 
participation led to important discus- 
sions about the future of our traffic 
courts. I also wish to thank our Board 
of Governors liaison, Jerald Beer, who 
actively participated in our meetings 
and was of great counsel to me as 
chair. 

Finally, this committee, as I am 
sure is true of all other standing com- 
mittees, could not function without 
the essential participation of Florida 
Bar staff. In that regard, to Ann 
Chittenden, words cannot express the 
importance of your knowledge, and 
constant willingness to do whatever 
it takes to make us look good. You are 
the very best, and on behalf of the 
entire committee, thank you for all 
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that you do. 
Most Florida citizens only enter our 
court system through receipt of a traf- 
fic citation, and each of our members 
travel throughout the state on their 
own dime to debate and propose im- 
portant rules that affect Florida’s 
drivers. I am proud to have had the 
opportunity, by appointment of Presi- 
dent McGrane, to serve as chair of this 
outstanding committee. 
BriAN L. TANNEBAUM, Chair 


Unlicensed Practice of Law 

The Standing Committee on the 
Unlicensed Practice of Law has had 
a busy and successful year in dealing 
with the many issues undertaken by 
the committee. In addition to the con- 
tinued work of the committee of re- 
viewing the staff and circuit 
committee’s recommendations on the 
many cases that come before it, the 
committee held a public hearing on a 
request for formal advisory opinion. 
The request involved the activities of 
nonlawyer foreclosure assistance 
companies. Generally, the companies 
solicit individuals who are in foreclo- 
sure and say they can assist them. In 
may cases, they provide legal advice 
and prepare pleadings. Even if legal 
advice is not given, the consumer is 
led to believe that the nonlawyer com- 
pany will handle the case. The com- 
mittee voted to issue an opinion find- 
ing that, unless there was licensure 
of a specific exemption under the law, 
certain activities performed by such 
nonlawyers on behalf of a party to a 
mortgage foreclosure action pending 
before a Florida court constitute the 
unlicensed practice of law. 

In addition to handling requests for 
guidance and formal advisory opin- 
ions, the headquarters office in Talla- 
hassee investigates complaints on 
individuals who are located outside 
of Florida. In 2003, the headquarters 
office investigated several cases involv- 
ing a Canadian company. The company 
was offering various services via the 
Internet. Although the company was 
located in Canada, it used a Florida 
mailing address as a mail drop. Conse- 
quently, the customers thought the com- 
pany was located in Florida. After in- 
vestigation, the principal of the 
company agreed to not engage in the 
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unlicensed practice of law. 

The Tallahassee office covers north 
Florida from Jacksonville to 
Pensacola and as far south as 
Gainesville. There are seven commit- 
tees in total. The Tallahassee office 
has had numerous cases of inter- 
est from Pensacola to Jacksonville 
in the past year. As in other circuits 
throughout the state, the Pensacola 
circuit has had to deal with a large 
nonlawyer mortgage foreclosure 
business. The Florida Bar filed a 
petition against the individual and 
is working with the Escambia 
County State Attorney’s Office in 
order to criminally prosecute the 
individual and his business. 

In the 15th and 17th circuits, en- 
compassing Palm Beach and 
Broward counties, complaints re- 
lated to immigration services were 
on the upswing. Three of those 
cases are proceeding in litigation 
for injunctive relief, several re- 
sulted in cease and desist affida- 
vits, and several others are still 
under active investigation. Among 
the other complaints investigated 
by the circuit committees were 
cases involving collection agencies 
holding out as attorneys, legal ser- 
vices being provided to prison in- 
mates, and legal form preparation 
services. 

The Orlando office covers a wide 
geographical area with nine com- 
mittees from the Fifth, Seventh, 
Ninth, 10th, 18th, and 19th circuits. 
The Orlando office had several cases 
in prosecution this year both for civil 
injunctive relief and indirect crimi- 
nal contempt. The office obtained in- 
junctions from the Supreme Court 
of Florida against individuals en- 
gaging in the unlicensed practice of 
law in the areas of bankruptcy and 
traffic court. 

From July 1, 2003 to June 30, 
2004, the Miami office obtained 
permanent injunctions against 
several individuals and/or busi- 
nesses. The cases where injunc- 
tions were obtained involved im- 
migration and persons holding 
themselves out as attorneys. Ad- 
ditionally, the office sought indi- 
rect criminal contempt against in- 
dividuals who violated earlier 


injunctions. The 11 “D” committee 
continues to investigate immigra- 
tion cases. Serious offenders have 
been referred to the Dade County 
State Attorney’s Office. 

The Tampa office has six local cir- 
cuit committees in the Sixth, 12th, 
13th, and 20th circuits from New 
Port Richey to Naples. In 2003-04, 
the circuit committees investigated 
and recommended litigation in a 
number of cases where out of state 
attorneys were directly or indirectly 
through others operating a law of- 
fice or providing legal services in 
Florida. The local circuit committees 
continue to tackle a variety of UPL 
investigations from cases where in- 
dividuals are holding themselves 
out as attorneys or representing the 
interests of third parties in court to 
legal document preparers who are 
violating the Florida Supreme Court 
guidelines by providing legal assis- 
tance to the public in family law, 
foreclosure, bankruptcy, and immi- 
gration matters. 

As in years past, the committee 
dealt with several rule changes. One 
in particular involves the ability of 
lawyers working for law enforce- 
ment or regulatory agencies to su- 
pervise undercover investigations. 
While the rule being amended is one 
of the Rules of Professional Conduct, 
Rule 4-8.4, the committee prompted 
the change in part to allow staff 
counsel to supervise undercover in- 
vestigations in unlicensed practice 
of law matters. I consulted the pros- 
ecuting attorneys on the issue and 
they are in support of the change. 
The amendment will be filed with 
the next rules package and, we hope, 
adopted by the Supreme Court of 
Florida next year. 

This is my last year serving as 
chair of this committee. It has been 
an honor and a pleasure to work 
with public members and lawyers 
who contribute their time in protect- 
ing the public through their efforts. 
I also want to recognize the work 
and dedication of staff counsel 
around the state: Lori Holcomb, 
UPL director, Jeffery Picker, assis- 
tant UPL director, and UPL Bar 
counsel Janet Morgan (Ft. Lauder- 
dale), Loretta O’Keeffe (Tampa), 
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Ghunise Coaxum (Orlando), 
Jacquelyn Needelman (Miami), and 
Amanda Wall (Tallahassee), and 
their excellent support staffs. 
DonaLp A. WIcH, JR., Chair 


Voluntary Bar Liaison 

The Voluntary Bar Liaison 
Committee’s (VBLC) primary pur- 
pose is to serve as a liaison between 
The Florida Bar and voluntary bars 
throughout the state. While some 
voluntary bars in Florida have staff 
support and maintain offices, many 
smaller bars rely solely on the as- 
sistance of volunteer attorneys in 
their respective communities. 
Records maintained at The Florida 
Bar include current contact informa- 
tion for officers and select program 
information from more than 180 
voluntary bar associations. 

The 2003-04 VBLC, charged with 
improving communication between 
the local bar associations and The 
Florida Bar, is fortunate to have the 
representation of 23 local bar asso- 
ciations. Additionally, the commit- 
tee coordinates programs of The 
Florida Bar involving voluntary bar 
associations, advises the Public In- 
formation and Bar Services Depart- 
ment regarding public relations 
needs of voluntary bars and advises 
the Board of Governors regarding 
interpretation of The Florida Bar 
programs designed to serve volun- 
tary bars associations. 

The committee works closely with 
the Florida Council of Bar Associa- 
tion Presidents (FCBAP) and the 
Florida Council of Bar Executives 
(FCBE). 

The Florida Bar leadership is con- 
tinually supportive of voluntary bar 
activities. During his term, Presi- 
dent Miles McGrane visited some 23 
local bar associations throughout 
the state to encourage members of 
the associations to accept the chal- 
lenge and address the legal needs 
of children. McGrane appealed to 
Bar members to donate their time 
and talent to nonprofit organiza- 
tions that act as advocates for chil- 
dren. 

To assist voluntary bar associa- 
tions with implementing worth- 
while projects, The Florida Bar of- 
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fers one grant opportunity. The pro- 
gram offers monetary assistance to 
voluntary bar associations who sup- 
port projects that enhance and im- 
prove working relationships be- 
tween the legal profession and local 
media. Additionally, The Florida Bar 
Foundation has created the Volun- 
tary Bar Association Community 
Service Grant Program. The goals 
of the program are to increase com- 
munity service by Florida’s legal 
profession through voluntary bar 
association initiatives and to serve 
as a readily accessible source of 
funding for a full range of voluntary 
bar association charitable, commu- 
nity service projects. Grants will be 
awarded in June. 

The 2003 Voluntary Bar Leaders’ 
Conference, held in St. Petersburg, 
was hosted and coordinated by the 
St. Petersburg, Clearwater, and 
Hillsborough County bar associa- 
tions. More than 100 bar leaders 
and staff received a short course in 
leadership, association finances, 
member recruitment and retention, 
and the use of technology in effec- 
tive communication. Margaret 
Cooley, the director of Open-Enroll- 
ment Programs at the Management 
Development Institute at Eckerd 
College in St. Petersburg, helped 
participants understand their lead- 
ership style by exploring the basic 
differences in approach to problem 
solving, creativity, and decision- 
making. Additionally, the conference 
gave participants an opportunity to 
network and share ideas with other 
bar leaders. Thanks to Stetson Uni- 
versity College of Law for providing 
a beautiful venue for the conference 
dinner. Attendees and their families 
enjoyed the beautiful campus, great 
food, and mellow sounds of jazz. The 
2004 conference, to be held in Tal- 
lahassee, will be cohosted by several 
bar associations in Florida’s pan- 
handle: Tallahassee Bar Associa- 
tion, Escambia-Santa Rosa Bar As- 
sociation, Tallahassee Women 
Lawyers, Tallahassee Barristers As- 
sociation, and Florida Government 
Bar Association. In addition to the 
traditional conference workshops, 
attendees will enjoy one of North 
Florida’s natural treasures— 


Wakulla Springs State Park and 
Lodge. 

An editorial board consisting of 
VBLC committee members reviewed 
the handbook and made recommen- 
dations for several changes to the 
handbook’s content and design. The 
newly revised and user-friendly 
handbooks were distributed to con- 
ference participants at the 2003 Vol- 
untary Bar Leaders Conference. 

All voluntary bar presidents and 
president-elects are placed on The 
Florida Bar’s Daily News Summary 
distribution list, which enables bar 
leaders to receive important com- 
munications regarding statewide 
media coverage and other legal is- 
sues in a timely manner. All asso- 
ciation officers are listed on The 
Florida Bar’s Web site, 
www-.flabar.org. 

The Voluntary Bar Liaison Com- 
mittee also coordinates publication 
of the Spotlight column in The 
Florida Bar Journal, wherein activi- 
ties of voluntary bar associations 
are highlighted. Several bar associa- 
tions were recognized for their out- 
standing programs during the Bar 
Leaders Conference in St. Peters- 
burg: Jacksonville Bar Association, 
Sarasota Chapter of Florida Asso- 
ciation for Women Lawyers, Dade 
County Bar Association, Escambia- 
Santa Rosa Bar Association, and 
Dade County Bar Young Lawyers 
Section. Each bar association is pre- 
sented the published article 
mounted on a walnut plaque. 

Additionally, the committee 
serves as a resource for voluntary 
bar Law Week chairs. For several 
years, the ABA field representative 
for Florida moderates a workshop 
during the voluntary bar leaders 
conference on building a successful 
Law Week program. The VBLC pro- 
motes Law Day activities and pub- 
licizes local contact information 
through an annual press release. 

With full support of The Florida 
Bar, the VBLC will continue to move 
forward in serving as a link between 
the state Bar and the voluntary bar 
associations and supporting the ef- 
forts of the volunteer attorneys 
throughout the state. 

Harotp N. Hume, Chair 


Workers’ 
Compensation Rules 

The scope and function of the 
Workers’ Compensation Rules Com- 
mittee is to implement the mandate 
of Fla. R. Jud. Admin. 2.130 concern- 
ing the proposal of new rules of pro- 
cedure and changes to existing rules 
of workers’ compensation practice 
and procedure. The committee may 
originate proposed new rules and is 
charged with the duty of regular 
review and reevaluation of the rules 
to advance orderly and inexpensive 
procedures in the administration of 
justice. The committee is composed 
of attorneys and judges of compen- 
sation claims with extensive expe- 
rience and training in the area of 
workers’ compensation litigation. 

On September 19, 2002, the Su- 
preme Court of Florida adopted the 
committee’s last biennial proposed 
rule amendments. Amendments to 
the Florida Rules of Workers’ Com- 
pensation Procedure, 829 So. 2d 791 
(Fla. 2002). The amendments 
changed many of the Florida Rules 
of Workers’ Compensation Proce- 
dure and added a number of new 
rules and forms. The court amended 
the rules and adopted new rules 
and forms to reflect statutory 
changes to FS. Ch. 440, governing 
workers’ compensation, that were 
made during the 2001 legislative 
session. Ch. 2001-91, §§7-29, Ch. 
2001-158, §§48-49, Laws of Fla. The 
amendments became effective 
January 1, 2003. 

During the 2002 legislative ses- 
sion, F.S. §440.45 was amended pur- 
porting to empower the Division of 
Administrative Hearings (DOAH) to 
promulgate rules of workers’ com- 
pensation procedure. Ch. 2002, §46, 
Laws of Fla. This amendment con- 
flicts with F.S. §440.29(3), which 
provides that the practice and pro- 
cedure before the judges of compen- 
sation claims shall be governed by 
rules adopted by the Supreme 
Court. DOAH promulgated rules of 
workers’ compensation procedure 
also conflict with F.S. §440.021, 
which states that workers’ compen- 
sation adjudications are exempt 
from Ch. 120, and no judge of com- 
pensation claims shall be considered 
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an agency or a part thereof. 

DOAH promulgated “rules of pro- 
cedure for workers’ compensation 
adjudications” effective February 
23, 2003. Fla. Admin. Code R. 60Q- 
6.101 et seg. The DOAH rules spe- 
cifically state that they replace the 
Florida Rules of Workers’ Compen- 
sation Procedure. The DOAH rules 
differ from the Supreme Court ap- 
proved Florida Rules of Workers’ 
Compensation Procedure and repre- 
sent a drastic departure in the prac- 
tice before judges of compensation 
claims. 

Under Fla. R. Jud. Admin. 2.130, 
the committee was required to sub- 
mit its next biennial report and pro- 
posed rule changes in 2004. The 
committee meet on August 19, 2003 
and approved numerous rule 
amendments. The proposed rule 
amendments were published in The 
Florida Bar News and on The 
Florida Bar Web site inviting com- 
ments. The committee received one 
comment from Deputy Chief Judge 
of Compensation Claims S. Scott 
Stephens regarding the proposed 
amendments. The comment advises 
that the Office of Judges of Com- 
pensation Claims (OJCC) has 
adopted procedural rules that su- 
persede the Florida Rules of Work- 
ers’ Compensation Procedure. Since 
this issue had been previously 
raised and addressed at the August 
18, 2003 meeting, the committee 
took no additional action on the 
comment. The proposed amend- 
ments were submitted to the Board 
of Governors of The Florida Bar for 
consideration, pursuant to Fla. R. 
Jud. Admin. 2.130(c)(3). Because 
the board recognized that there is 
a jurisdictional issue involving 
these rules, it took no formal vote 
on the proposed amendments. 

On January 30, 2004 the Report 
of the Workers’ Compensation 
Rules Committee with the proposed 
rule changes was filed with the Su- 
preme Court of Florida. In Re: 
Amendments to the Florida Rules 
of Workers’ Compensation Proce- 
dure, case no.: SC04-110. The report 
addresses the issue of whether the 
Supreme Court of Florida or DOAH 
has jurisdiction under Ch. 440 and 


Art. V, §2(a), Florida Constitution, 
to promulgate rules of workers’ 
compensation procedure. The Su- 
preme Court of Florida has adopted 
rules of workers’ compensation pro- 
cedure since 1973. In re Florida 
Workmen’s Compensation Rules of 
Procedure, 285 So. 2d 601 (Fla. 
1973). In 1974, the Workers’ Com- 
pensation Law was amended to pro- 
vide that “[t]he practice and proce- 
dure before the commission and the 
judges of industrial claims [now 
known as judges of compensation 
claims] shall be governed by rules 
adopted by the Supreme Court, ex- 
cept to the extent that such rules 
conflict with the provisions of this 
chapter.” F.S. §440.29(3). This pro- 
vision remains in Ch. 440 today. 

In 1977 and 1979, the court 
adopted rules of workers’ compen- 
sation procedure under the author- 
ity of F.S. §440.29(3). In re 
Workmen’s Compensation Rules of 
Procedure, 343 So. 2d 1273 (Fla. 
1977); In re Florida Workers’ Com- 
pensation Rules of Procedure, 374 
So. 2d 981 (Fla. 1979). 

The court has also accepted ju- 
risdiction and adopted workers’ 
compensation procedural rules un- 
der the authority of Article V, §2(a), 
Florida Constitution. Amendments 
to Florida Rules of Workers’ Com- 
pensation Procedure, 603 So. 2d 425 
(Fla. 1992); In re Amendments to the 
Florida Rules of Workers’ Compen- 
sation Procedure, 664 So. 2d 945 
(Fla. 1995); In reAmendments to the 
Florida Rules of Workers’ Compen- 
sation Procedure, 674 So. 2d 631 
(Fla. 1996); Amendments to the 
Florida Rules of Workers’ Compen- 
sation Procedure, 795 So. 2d 863 
(Fla. 2000); Amendments to the 
Florida Rules of Workers’ Compen- 
sation Procedure, 829 So. 2d 791 
(Fla. 2002). It is important to note 
that the 2000 and 2002 amend- 
ments did not contain rules govern- 
ing appeals. The rules governing 
workers’ compensation appeals 
were deleted from the Florida Rules 
of Workers’ Compensation Proce- 
dure. In re Amendments to the 
Florida Rules of Workers’ Compen- 
sation Procedure, 686 So. 2d 1357 
(Fla. 1997). These rules were incor- 


70 THE FLORIDA BAR JOURNAL/JUNE 2004 


porated into the Florida Rules of 
Appellate Procedure. Amendments 
to the Florida Rules of Appellate 
Procedure, 696 So. 2d 1103 (Fla. 
1996). The court’s jurisdiction to 
adopt rules of workers’ compensa- 
tion procedure in 2000 and 2002 
was not predicated upon rules pre- 
scribing practice before an appel- 
late court. The Workers’ Compen- 
sation Law is based on a mutual 
renunciation of common law rights 
and defenses by employers and em- 
ployees. F.S. §440.015 (2003). Prior 
to the enactment of Florida’s first 
workers’ compensation law in 1935, 
an employee had only common law 
rights when injured. The renuncia- 
tion of these rights did not include 
a renunciation of the court’s consti- 
tutional authority to adopt rules of 
procedure. 

DOAH contends it has exclusive 
jurisdiction to promulgate rules of 
workers’ compensation procedure. 
Subsection 440.45(4) provides that 
the OJCC shall adopt rules to effect 
the purposes of this section. “This sec- 
tion” refers to FS. §440.45, not Chap- 
ter 440, the Workers’ Compensation 
Law. Section 440.45 involves the in- 
ternal organization and operation of 
the OJCC. 

DOAH filed a comment with the 
Supreme Court proposing that the 
court repeal the Florida Rules of 
Workers’ Compensation Procedure 
and amend the Florida Rules of Ju- 
dicial Administration to delete ref- 
erences to the Workers’ Compensa- 
tion Rules Committee. The Supreme 
Court may request additional com- 
ments and hear oral argument. I am 
grateful to the dedicated committee 
members who donated their valuable 
time to serve the interests of all par- 
ties, attorneys and judges involved 
with the workers’ compensation sys- 
tem. Specifically, I thank Vice Chair 
Dawn Traverso Larson and Allison 
H. Hauser for their tireless efforts. 
Craig Shaw of The Florida Bar and 
Dawn M. Saucier, the committee’s 
Bar liaison, deserve special recog- 
nition for their knowledge, insight, 
availability, and dedication. It is an 
honor and pleasure to have served 
as committee chair. 

JEFFREY IRA Jacoss, Chair 
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Annual Reports 


ADMI NISTRATI 


Sections and 


Divisions 


The Florida Bar 


Administrative Law 

Thanks to the many hard-working members of our ex- 
ecutive council, 2003-04 has been a productive year for the 
Administrative Law Section. The year began with lots of 
changes, including the resignation of Sharyn Smith, long- 
time executive director of the Division of Administrative 
Hearings (DOAH), at the end of June. The Selection Com- 
mittee appointed by the governor and cabinet to recom- 
mend a successor to Smith asked for the help of our execu- 
tive council in developing job criteria and participating in 
Selection Committee meetings. Just a few days after Talla- 
hassee attorney Robert S. Cohen was named as DOAH’s 
new executive director, he met with the executive council 
at our long-range planning retreat to share his ideas and 
seek our input concerning management of the agency. 

We continue to work closely with Judge Cohen, particu- 
larly in the development of a mock-hearing CLE program 
at DOAH that is designed to educate inexperienced law- 
yers about how to try a case at DOAH. CLE Chair Li Nelson 
has brought her usual creative energies to this project, and 
has had able assistance from Andy Bertron and Dave 
Watkins. The mock hearing is unlike any CLE program the 
section has sponsored in recent years, and administrative 
law judges, as well as many practitioners from both state 
government and the private sector have volunteered their 
time to make sure it is a success. 

Li and Andy also are working on the Pat Dore Confer- 
ence, a CLE program that will be held in the fall. This year’s 
conference will commemorate the 30th anniversary of the 
adoption of Florida’s modern Administrative Procedure Act. 
Our section’s Public Utilities Law Committee sponsored a 
CLE last December about practice before the Public Ser- 
vice Commission. Planned by PULC Chair Natalie Futch 
Smith, the program was well-attended both by regulators 


and those who practice before them. 

The section is deep into its review of the Uniform Rules 
of Procedure, and by the time this report is published we 
may have submitted recommended changes to the gover- 
nor and cabinet (sitting as the Administration Commis- 
sion). The executive council formed a committee last sum- 
mer to review the uniform rules, which have been largely 
unchanged since adoption in 1997. The committee has co- 
ordinated with the governor’s general counsel’s office, which 
serves as staff to the Administration Commission, with hope 
that it will welcome our suggestions to improve the rules 
and will initiate rule development proceedings. Chris Moore 
served as chair of the Uniform Rules Committee, presiding 
over many long and detailed meetings. 

Our section newsletter has had another great year, thanks 
to the unflagging enthusiasm of veteran editor Elizabeth 
McArthur. A new feature this year offers “snapshots” in 
each issue of individual state agencies. The idea is to pro- 
vide some general information about each agency and its 
operation in an effort to help attorneys who may only en- 
counter certain agencies occasionally. Mary Ellen Clark is 
coordinating this project, which has been well-received by 
readers. 

Once again Administrative Law Judge Linda Rigot and 
Bill Williams have spent long hours monitoring bills filed 
in the legislature that may affect the Administrative Pro- 
cedure Act. Anyone who ever has worked in the legisla- 
tive process knows that monitoring legislation requires 
constant vigilance, patience, and a sixth sense about when 
something might happen. Bill and Linda have all of these 
traits. Although our executive council doesn’t always agree 
about the merits of proposed APA legislation, we have al- 
ways had the benefit of advance notice of bills that may 
affect how we practice law, and we have Bill and Linda to 
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thank for that. 

I am looking forward to another 
great year in 2004-05 with Robert 
Downie as chair of the section and 
with a group of enthusiastic officers 
and executive council! members who 
will see these projects through and 
undoubtedly take on new challenges. 
Donna E. Bianton, Chair 


Appellate Practice 

During the past year, the Appellate 
Practice Section has sought to con- 
tinue its mission of advancing the ad- 
ministration of justice by promoting 
high standards of appellate practice. 
The year began with the second sec- 
tion retreat in May 2003. The retreat 
was well attended and served to re- 
inforce previous initiatives and estab- 
lish new ones. 

One of those initiatives, to vastly 
improve the section’s Web site as a 
useful tool for its membership, is well 
along to success. In addition to more 
regular updating of information about 
upcoming events and opportunities, 
the Web site serves as a vehicle for 
the accomplishment of other section 
programs, such as the Mentor Pro- 
gram, which was implemented dur- 
ing the past year. The Mentor Pro- 
gram, developed under Susan Fox, is 
designed to assist young lawyers, oc- 
casional practitioners, and experi- 
enced appellate lawyers who venture 
into less familiar practice areas. The 
program has been modeled after the 
SCOPE Program of the Young Law- 
yers Division. Questions posted on the 
section Web site are relayed to volun- 
teer mentors for response, based upon 
subject area and identified areas of 
expertise. The model includes a con- 
flict check and appropriate disclaim- 
ers of liability to avoid the creation of 
any attorney-client relationship and 
risk to mentors. 

In the same technological vein as 
the Web site, the section, through the 
hard work of Susan Fox and Dorothy 
Easley, now sends out regular blast 
e-mails to its members, keeping them 
up to date on matters such as upcom- 
ing events and opportunities. One fre- 
quent new opportunity is the program 
initiated this year to hold telephone 
lunch-hour CLE’s. This program was 
created and launched by a CLE sub- 


committee headed by John Mills. 
Each lasts approximately one hour 
and features one or two speakers from 
the appellate world, typically appel- 
late judges or well-known appellate 
practitioners, on subjects of interest 
to appellate lawyers. The section has 
held two lunch CLE’s and plans to 
continue holding them once per 
month. 

As in the past, the section also con- 
nects with its members by publish- 
ing “The Record” four times per year 
and the annual Florida Appellate 
Practice Guide. Siobhan Shea, as- 
sisted by Valeria Hendricks, compiles 
and edits “The Record.” The guide, as 
“guided” by Caryn Bellus, changed in 
format slightly this year, as the sec- 
tion opted for a three-ring binder that 
can be updated with replacement or 
new segments. The guide contains in- 
formation about the section, Florida 
and federal appellate courts, and iden- 
tification and contact information for 
each member. 

The section’s CLE Committee, once 
again headed by Steve Brannick, has 
presented a vast, excellent array of 
CLE programs for appellate practitio- 
ners. 

Last October, the section presented 
its biannual joint seminar with the 
Trial Lawyers Section entitled, “What 
Do You Mean I Didn’t Preserve the 
Issue? What Every Trial Lawyer 
Needs to Know About Preservation of 
Error.” In November, the section 
joined with the Criminal Law Section 
to present “Let My People Go, Or Not!” 
The annual Appellate Certification 
Review Course was held in January 
2004, and workers’ compensation and 
family law seminars are scheduled or 
in the works. The CLE Committee is 
also busy developing the curriculum 
for the fall, 2004 Hot Topics Seminar, 
and in early 2005 will host the bian- 
nual Federal Appellate Practice Semi- 
nar. The section again held the very 
successful three-day Appellate Prac- 
tice Workshop in conjunction with 
Stetson University in July 2003, and 
will hold the next workshop in 2005. 

Under the guidance of Tom Hall 
and his very able committee, the 
section’s Appellate Pro Se Handbook 
continues toward completion. That 
handbook will be made available to 
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pro se litigants and others needing as- 
sistance when engaged in the appel- 
late court system. 

At the end-of-year meeting in June, 
leadership of the section will be placed 
in the capable hands of John Crabtree 
as chair and Tom Hall as chair-elect. 
They will be ably assisted by our de- 
voted liaison, Austin Newberry, who 
has been instrumental in assisting 
the section in carrying out the objec- 
tives established at the retreat and 
executive council meetings. As section 
membership grows, we look forward 
to new members becoming involved 
in the section and its work. 

JACK J. AIELLO, Chair 


City, County and Local 
Government Law 

Over the past 30 years, the City, 
County and Local Government Law 
Section has evolved from a small 
group of approximately 290 attorneys 
to our current membership of about 
1,550 members, which is a unique mix 
of public and private attorneys rep- 
resenting the different interests in- 
volved with local government matters. 

One of our key projects this year 
was to update the Local Government 
Law Deskbook. The deskbook was 
originally compiled in 1998 by Judge 
James R. Wolf of the First District 
Court of Appeal, along with the sup- 
port of our section, the Florida League 
of Cities, the Florida Municipal Attor- 
neys Association, and the Florida As- 
sociation of County Attorneys. I want 
to thank the co-chairs, Marion Radson 
and Liz Hernandez, and all the au- 
thors and editors, who have worked 
tirelessly on this project. We antici- 
pate that the deskbook should be up- 
dated within the next few months, as 
revised chapters are being edited cur- 
rently. 

The Internet has changed our lives, 
and the section has embraced the 
computer as a resource for providing 
information and as a forum for the 
development and exchange of ideas. 
Previously, the deskbook was printed 
and distributed in notebook format. 
In January, the executive council 
voted unanimously to distribute it 
online at our Web site without charge. 

There are also major revisions be- 
ing completed on our section’s Web 


we 
| 
| 

| 
| 
ane 
| 
| 

| 

| 

ae 


site, which can be found at www.loc- 
gov-law.org. Among the many 
changes, the section’s bulletin board 
will be updated to include a place for 
job postings for those members look- 
ing for employment or local govern- 
ment offices looking for additional 
staff. Grant Alley has done a great job 
as chair of the Web site committee this 
year. 

In conjunction with the Stetson Law 
Review, we have continued our par- 
ticipation in publishing the Local 
Government Law Symposium. The 
symposium is one of the best annual 
publications involving local govern- 
ment law in the country. We are in- 
debted to Stetson University College 
of Law, and especially Pam Dubov, 
who serves as our section symposium 
coordinator. 

We had 72 participants at our 
Public Finance Seminar held in 
Palm Beach on August 1-2, 2003. In 
cooperation with the Labor and Em- 
ployment Law Section, we spon- 
sored the annual PERL seminar in 
Orlando in October 23-24, 2003. 
Over 200 members attended our 
Annual Local Government Law in 
Florida Seminar at the Gaylord 
Palms in Kissimmee and we had ex- 
cellent attendance at the certifica- 
tion review course. In addition to the 
seminars conducted this year, every 
other year we jointly sponsor a semi- 
nar with the Environmental and 
Land Use Law Section. 

Under the leadership of Jewel Cole, 
our section published articles in The 
Florida Bar Journal. Topics included 
“Regulating Public Access Program- 
ming Without Violating First Amend- 
ment Rights” by Carl E. Brody, Jr., and 
“Shade Meetings: Overview, Pitfalls, 
and Recommended Changes” by 
Mark Goldstein. 

Liz Hernandez also did an excellent 
job as editor of the “Agenda,” our 
section’s newsletter. She had two ex- 
cellent publications this year with 
timely articles about local govern- 
ment law and section activity. 

Last year, the section approved 
funding of $10,000 for a new grant 
program for local government law 
education. The first grant applications 
are now under review. 

Marion Radson has done an exem- 


plary job in closely following proposed 
changes to the Rules of Professional 
Conduct implementing provisions of 
the ABA Model Rules of Professional 
Conduct. These changes will have a 
significant impact on lawyers practic- 
ing in local government law. Marion 
has been diligent in making necessary 
recommendations for these rule 
changes. 

The section encourages all local 
governments to adopt proclamations 
recognizing the month of May as “ci- 
vility month.” I am pleased to report 
that almost all of the jurisdictions 
adopted the proclamations this year. 
It is our hope that these proclama- 
tions will serve as a reminder that 
“civility can assist in reaching consen- 
sus on diverse issues and allow for 
mutually respectful ongoing relation- 
ships.” 

I am told that in most sections, past 
chairs are rarely seen after their term 
is completed. One thing that distin- 
guishes the City, County and Local 
Government Law Section is the con- 
tinued involvement from past chairs. 
Past chairs that served this year as 
active members on committees in- 
clude Joni Armstrong Coffey, Julie 
Scales, Michael Grogan, Jim Linn, 
Herb Thiele, Sandy MacLennan, 
Marion Radson, Chip Rice, Susan 
Churuti, Tom Pelham, Miriam Maer, 
and Mark Barnebey. 

I want to thank the executive coun- 
cil, committee chairs, and other active 
members for making this year a suc- 
cess. I also want to express my grati- 
tude to Carol Kirkland, our Bar liai- 
son. The City, County and Local 
Government Law Section would not 
be able to function without her con- 
stant guidance and support. She has 
done a wonderful job and is dedicated 
to doing everything necessary to ben- 
efit the members of the section. 
KENNETH W. BucHMAN, Chair 


Criminal Law 

The Criminal Law Section was cre- 
ated in 1976 and has almost 2,500 
members. The section is committed to 
the improvement of individual trial 
skills and the administration of jus- 
tice, while fostering high standards 
of ethical conduct in the criminal jus- 
tice system. 


The Gerald T. Bennett Trial Skills 
Training Program: The section spon- 
sors a unique trial skills training 
course for assistant state attorneys 
and assistant public defenders, 
named for the late Professor Bennett 
of the University of Florida Law 
School, who initiated the program. 
The course requires lawyer-students 
to try a mock-criminal case against 
each other with real-time and video 
critique by a team of experienced 
prosecutors, defense lawyers, and 
judges. Offered since 1979, it has 
trained more than 1,700 government 
lawyers at no cost to the students. 
This year’s program was once again 
highly rated by the participants, and 
was nominated for the Bar’s Profes- 
sionalism Award. 

CLE Opportunities: The section 
hosts a number of educational semi- 
nars and cosponsors several seminars 
with other sections. In 2004, the sec- 
tion sponsored its first International 
Criminal Law Seminar in conjunction 
with the International Law Section. 
This year, the section also offered its 
first CLE trip abroad—an Interna- 
tional Tour of Justice to learn about 
the international tribunals in The 
Hague. 

Closing Argument Seminar: Several 
members of the executive council 
have created a seminar and materi- 
als on ethical closing arguments in 
criminal cases. The project was nomi- 
nated for this year’s President’s Show- 
case seminar at the annual meeting. 

The Gerald T. Bennett Criminal 
Justice Summit: The section held its 
first annual Summit on Criminal Jus- 
tice Issues in June 2003. Established 
by past section chair Professor 
Stephen Everhart, the summit is 
named for Professor Bennett, who 
encouraged practitioners to critically 
analyze the criminal justice system, 
in theory and application. Nationally 
known scholars presented their views 
on the pros and cons of plea bargain- 
ing. The next summit will be on me- 
diation in criminal cases. 

Selig I. Goldin Award: The section 
annually recognizes a member of the 
legal community who has made a sub- 
stantial contribution to the criminal 
justice system. Mr. Goldin was on the 
executive council in the late 1970s 
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and practiced criminal defense in 
Gainesville for 18 years until his 
death at age 41. The award was cre- 
ated in 1982 in memory of his out- 
standing competence, service, and 
compassion. The recipient of the 2004 
award is Judge Susan F. Schaeffer, 
circuit judge of the Sixth Judicial Cir- 
cuit, for her tireless work on capital 
case litigation and court funding is- 
sues. 

Scholarships to Oxford: The section 
participates in an exchange program 
with Oxford University in England, 
in which barristers attend the Gerald 
T. Bennett Trial Skills Program and 
section members are selected to at- 
tend a similar program in Oxford as 
students and instructors. The section 
awards a scholarship to a Florida law- 
yer-student who is selected based on 
nominations from agency heads and 
who has attended the Bennett train- 
ing program, who agrees to teach in 
the program, and who has five years 
of experience in a criminal prosecu- 
tion or defense agency. This year, the 
section created a second scholarship 
in memory of Judge Marvin U. 
Mounts, Jr., a former section council 
member and Selig I. Goldin Award re- 
cipient. 

Other activities this year included: 
reviewing the Bar president’s re- 
quest to establish greater protections 
for children in the legal system; do- 
nating to the Lawyers’ Campaign for 
Children; preparing a CLE segment 
on children’s issues; working with the 
Indigent Services Advisory Board on 
questions involving fee schedules 
and payment for conflict counsel; 
monitoring legislation affecting the 
substance and practice of criminal 
law; upgrading the section Web site; 
publishing the section Journal; sup- 
porting the Government Lawyers 
Section in responding to the proposed 
changes to the rule on the “Practic- 
ing with Professionalism” course re- 
quirement; assisting in formulating 
the Bar’s response to ABA recom- 
mendations on ethics rule changes; 
participating on the Committee on 
the Review of Disciplinary Proceed- 
ings; and holding a joint luncheon 
with the Government Lawyer, Inter- 
national Law, and Appellate Practice 
sections and the Appellate and Crimi- 


nal Rules committees. 

The credit for this work goes to the 
energetic, resourceful, and dedicated 
members of the executive council; a 
host of member volunteers; our sec- 
tion administrator, Connie Stewart; 
and those staff members of the Bar 
who assisted in these projects. The 
staff of the Clinical Programs Depart- 
ment of the University of Florida 
Frederic G. Levin College of Law, also 
deserves our gratitude for its assis- 
tance. None of this would have been 
possible without the support of these 
outstanding professionals. 

MELANIE ANN Hings, Chair 


Entertainment, Arts 
and Sports Law 

This year has been an extraordi- 
nary one for the section. The 2003 
Retreat, held over the Memorial Day 
weekend in Naples, proved to be one 
of the best yet with excellent atten- 
dance. 

The Southeastern Regional Enter- 
tainment and Sports Law Conference, 
held in Jamaica in November 2003, 
attracted over 300 attendees over four 
days of fun and learning. The panels 
were superb and the event is consid- 
ered to be one of the best in the coun- 


The Sixth Annual Legal Sympo- 
sium on the World of Music, Film and 
Television was held at The Eden Roc 
Renaissance Resort, Miami Beach, on 
March 26, 2004. This nationally rec- 
ognized symposium covered current 
topics, issues, and trends in the en- 
tertainment industry for music, mo- 
tion pictures, television, fashion, and 
literature. 

The highlight of this year’s event 
featured the luncheon presentation of 
the Tom Dowd Lifetime Achievement 
Award to two outstanding individu- 
als: Leeza Gibbons, renowned televi- 
sion personality and founder and 
chair of The Leeza Gibbons Memory 
Foundation, Los Angeles and Miami, 
and Todd Leavitt, president of The 
Academy of Television Arts & Sci- 
ences, Los Angeles, who also spoke in 
his address about the prime time tele- 
vision industry. Accepting the award 
on behalf of Ms. Gibbons was Jamie 
Huysman, the memory foundation’s 
executive director. A special gift of 
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recognition was presented to EMI re- 
cording artist Soraya for her work 
with The City of Hope, the Susan 
Koman Cancer Center, and cancer 
awareness. 

In the world of sports, we are 
proud to announce that our seminar, 
“Sports Law 2004,” took place Fri- 
day, May 7, at the St. Petersburg 
Times Forum in Tampa. The event 
was chaired by Ted Curtis. 

During the year, we have had nu- 
merous section meetings and confer- 
ences and we have provided many law 
students with guest access to our 
events. We have placed all interested 
members back on listserv and have 
also created partnerships with 
LexisNexis and Billboard including 
valuable membership discounts. 

We held our annual retreat at the 
Boca Raton Hotel and Resort over the 
Memorial Day weekend and look for- 
ward to another great year ahead. 
Darry_ B. CouHEN, Chair 


Environmental and 
Land Use Law 

This has been a very good year for 
our section. The executive council ini- 
tiated a number of new projects to 
create opportunities for environmen- 
tal and land use attorneys and for the 
affiliate members (environmental 
engineers and consultants, land use 
planners, law school students, and 
others). Some of the outstanding op- 
portunities pursued this year include 
the Tenth Annual Public Interest En- 
vironmental Conference, “Shaping 
Florida’s Future: A Decade of Protect- 
ing an Eternity” held February 19-21 
at the University of Florida. This out- 
standing forum featured cutting edge 
discussions lead by top scholars and 
practitioners on a variety of environ- 
mental and public policy issues. The 
key speaker was author Carl Hiaasen, 
who drew an overflowing crowd and 
provoked laughs and an interesting 
debate. The Public Interest Commit- 
tee headed by Erin Deady did an ex- 
cellent job in planning this very ex- 
ceptional forum. 

The Treatise on Environmental and 
Land Use Law, published by REGfiles, 
is a prolific compilation of core and 
fringe Florida and federal environ- 
mental and land use law topics, 
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authored by outstanding Florida prac- 
titioners and section members. The 
treatise is the centerpiece publication 
of the section and is an extremely valu- 
able resource for the Florida environ- 
mental community. Section leadership 
improved the treatise to make it more 
accessible and establish it as the “go 
to” source for environmental and land 
use law research, particularly regard- 
ing unique Florida issues. The treatise 
is now managed by three committees 
to address 1) authorship of articles 
(chaired by incoming chair, Bob Fingar, 
and Martha Collins); 2) editing of con- 
tents (chaired by George Gramling and 
Enola Brown); and 3) marketing, in- 
cluding Web based applications 
(chaired by Joe Richards and Thomas 
Spencer Crowley III). The treatise is 
updated semiannually and forthcom- 
ing editions promise to continuously 
improve based on the efforts of these 
committee chairs and members. 
Thanks go to Gary Hunter, who con- 
tinues to represent the section’s inter- 
ests and to manage its relationship 
with its publisher, REGfiles. 

Our section has enjoyed new affili- 
ate/attorney social events. The pur- 
pose of these events is to provide 
networking opportunities to section 
members, affiliate members, and in- 
vited guests. The first was held in 
Tampa on February 26, and was co- 
sponsored by Frank & Gramling 
Law Firm, ECT, Inc., and Golder As- 
sociates, Inc. Over 40 professionals, 
including attorneys, engineers, sci- 
entists, and government represen- 
tatives, attended. The second was 
held in Orlando on April 8. It was 
sponsored by the section, the Gray 
Robinson Law Firm, Mitigation 
Marketing, Inc., and E Sciences, Inc. 
Future social events are being 
planned . Thanks go to Peter 
Partlow of E Sciences, Inc., our Af- 
filiate Committee co-chair, for orga- 
nizing these events. 

Our Continuing Legal Education 
Committee has coordinated some ex- 
cellent seminars including Environ- 
mental Law Issues: Federal Environ- 
mental Laws: Florida Impacts, on 
March 26; Liability and Ethics for En- 
vironmental Lawyers and Profession- 
als on August 21; and the annual up- 
date at Amelia Island on August 


21-22. Paul Chipok, Mary Hansen, 
and David Jordan spearheaded these 
CLE projects, and are working hard 
to build relevant, valuable CLE semi- 
nars. We invite everyone to attend the 
annual update seminar on Amelia Is- 
land on August 19-20, 2004. Tom 
Pelham will deliver the keynote ad- 
dress, followed by a lively debate 
about the Florida Hometown Democ- 
racy constitutional amendment. 
Larry Sellers will provide his excel- 
lent annual assessment of legislative 
and constitutional changes. The an- 
nual update will feature reports from 
state agencies including the Depart- 
ment of Environmental Protection, 
the Water Management Districts, and 
the Fish and Wildlife Conservation 
Commission. 

If you haven’t viewed the section’s 
Web page at www.ELULS.org, please 
do so. You will find it is an excellent 
source for direct access to the section’s 
projects, membership, executive coun- 
cil and other contacts, and links to en- 
vironmental and land use resources. 
For many years, Joe Richards has tire- 
lessly improved the Web page and has 
mentored our executive council 
through the Internet and other infor- 
mation access opportunities. 

The Florida Bar Journal column 
committee consistently procured ex- 
cellent, cutting edge articles by sec- 
tion members concerning diverse top- 
ics on environmental and land use 
law, including the pro-con article on 
the Florida Hometown Democracy 
constitutional amendment published 
in February and law student Kevin 
Regan’s article, “Protecting Florida’s 
Rare Plants from Extinction,” in the 
July/August 2003 issue. The success 
of our Journal articles stems from 
Robert Manning’s leadership of this 
committee. 

New executive council member 
Enola Brown assumed the role as 
editor of the section “Reporter” along 
with co-editor Andrea Zelman. 
Thanks to Enola, the “Reporter” stays 
on schedule for publication and con- 
tinues to contain valuable news and 
law updates. 

We have been consistently building 
bridges with our colleagues across the 
country through involvement in the 
ABA’s Section of Environment, En- 


ergy, and Resources (SEER). Acting 
as section liaison, Michelle 
Diffenderfer has helped open oppor- 
tunities for our executive council and 
membership including joint CLE 
projects. The executive council is plan- 
ning its fall meeting in conjunction 
with the ABA SEER’s 12th Section 
Fall Meeting on October 6-10, 2004, 
in San Antonio. This will provide the 
opportunity to learn more about 
SEER’s organization and CLE pro- 
grams and to develop relationships 
with environmental and land use at- 
torneys from across the country. 

The Access to Justice Committee 
has recently transitioned into new 
projects to assist lower income and 
disenfranchised people embrace en- 
vironmental and land use issues. 
Nicole Kibert, as chair, is working 
closely with committee founder Suzi 
Ruhl. One upcoming initiative is the 
sponsorship of the brownfields work- 
shop, which is currently sponsored by 
the Environmental Law Institute and 
the Florida Brownfields Association. 
The purpose of the workshop is to 
assist brownfields stakeholders inte- 
grate public health into brownfields 
redevelopment in Florida. 

The Law Schools Committee stays 
in contact with law schools in Florida 
regarding financial assistance to en- 
courage participation of law students 
in environmental law issues. This 
year, five law schools received finan- 
cial assistance. The committee admin- 
isters the Dean Maloney Memorial 
Writing Contest. Winning students 
attend the annual meeting and the 
first prize receives $500 and costs to 
attend the section’s annual update 
meeting. To further encourage law 
school student participation in our 
activities, the section recently adopted 
a new policy, that allows up to 10 law 
students to attend the annual update 
at no charge and to compensate them 
for the annual update meals if they 
assist in manning their school infor- 
mation table at the annual update. 
Materials from the conference will be 
donated to each law school’s library. 

These are just some of the activi- 
ties of our section. We welcome new 
members as always and encourage 
diverse participation from the Bar. 
Georce F. Grane III, Chair 
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Equal Opportunities Law 

The Equal Opportunities Law Sec- 
tion is one of the finest examples of 
how a small group of tenacious 
people can make a difference. Our 
section has struggled, and continues 
to struggle, with reaching member- 
ship goals. This year, however, we 
decided to refocus attention on the 
very reason the section exists—to 
ensure equal opportunities in the 
legal profession. 

The section began a concerted ef- 
fort to make all Florida attorneys 
realize that ensuring equal oppor- 
tunities should be a daily part of the 
practice of law. To that end, we have 
adopted a statement of principle and 
are obtaining concurrence on this 
statement from lawyers throughout 
the state. Many firms, large and 
small, have signed the statement. It 
is particularly gratifying to have the 
signature of The Florida Bar’s presi- 
dent, Miles McGrane, endorsing 
these principles. The Florida Asso- 
ciation for Women Lawyers and the 
Virgil Hawkins Chapter of the Na- 
tional Bar Association have joined 
efforts to obtain signatures, and we 
are very thankful for their support. 
Section members Mary Ann Clark, 
Elizabeth Shaw-Connally, and John 
Kozyak have been instrumental in 
getting out this message. 

Section member John Kozyak is 
leading efforts to establish mentoring 
programs for minority students at all 
of the law schools in Florida. His pro- 
gram at the University of Miami has 
been so successful, it was renamed the 
John W. Kozyak Minority Mentoring 
Program. He is expanding his efforts 
to have similar mentoring programs 
established at Florida International 
University, St. Thomas University, 
and Nova Southeastern University. 
We plan to continue these efforts to 
include all law schools. We are very 
fortunate to have the cooperation of 
many local voluntary bar associations 
such as the Cuban American Bar As- 
sociation, the T.J. Reddick Bar Asso- 
ciation, the Wilkie Ferguson Bar As- 
sociation, and the Caribbean Bar 
Association assisting the mentoring 
program. 

With the leadership of Jeannine 
Williams, the Equal Opportunities 


Law Section plans to expand the St. 
Petersburg Bar Association’s 
Legacy of Courage, Vision and 
Hope. We will showcase the rich 
history of African-American law- 
yers throughout Florida. All contri- 
butions of information are greatly 
appreciated. 

The section hosted the seminar 
Advocating for Equal Opportunities 
at the midyear meeting. CLE Chair 
Pamela Guerrier did an excellent 
job arranging speakers on topics of- 
ten left untouched in seminars, such 
as gay and lesbian family law and 
estate planning, and understanding 
mental illness. 

The Florida Bar president, Miles 
McGrane, invited our section to par- 
ticipate in the First Annual Diver- 
sity in the Legal Profession Sympo- 
sium April 16-17 at St. Thomas 
University. The goal of the sympo- 
sium was to create recommenda- 
tions for making all aspects of the 
legal profession—law school enroll- 
ment, partnerships, representation 
on the judiciary and Bar leader- 
ship—reflective of the diversity in 
society. 

The section will conclude its year 
by cohosting the annual luncheon 
with FAWL and the Virgil Hawkins 
Chapter of the National Bar Asso- 
ciation at the annual meeting in 
Boca Raton. The theme of this year’s 
luncheon is Celebration of the 50 
Year Anniversary of Brown v. Board 
of Education. 

In conclusion, I would like to 
thank officers Michelle Ku, Mary 
Ann Clark, and Ardyth Walker for 
their continued commitment. I also 
extend my sincerest appreciation to 
Jennifer Coberly, Siobahn Shea, 
Henry Latimer, and Gary Leppla for 
their sage advice as this section 
seeks to establish itself and 
struggle through the “toddler 
years.” Finally, I must thank 
Yvonne Sherron, our program ad- 
ministrator, for her guidance and 
hard work. It has been an honor to 
serve as chair of this section. 
Tammy K. Fie.ps, Chair 


General Practice, 
Solo and Small Firm 
The membership of the General 
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Practice, Solo and Small Firm Section 
has been served this year by an able 
leadership team. Our focus of service 
to our members was extended to our 
almost 2,000 members of general, 
solo, and small firm practitioners. Our 
goal is to enhance the professional- 
ism, efficiency, and quality of life of 
each member. 

This has been a year of reflection 
and strategic planning. A planning 
meeting was held in the fall to form a 
foundation for our projects this year 
and into the future. Ana Veliz worked 
to publish our newsletter, the “Florida 
Law Practice Link,” which was re- 
vamped in style and substance. The 
goal is to provide practical informa- 
tion from everyday practitioners as 
well as thoughtful and even humor- 
ous articles of interest. Every practi- 
tioner should find value in its pages. 

We have continued to work closely 
with the ABA General Practice Sec- 
tion through our liaison, David Donet. 
Our section will participate in the 
ABA’s conference in the spring. 

Our CLE seminars continue to be 
excellent and timely. This year, Rural 
Lands: Land Use Issues 2003 Update 
was cosponsored with the Environ- 
mental and Land Use Section. Our 
section offered its annual seminar on 
the Lawyer and the Client: Beginning 
and Ending Ethically. We will again 
present the always very well attended 
Florida Law Update at the annual 
meeting in Boca Raton. Linzie Bogan, 
our CLE chair, has led our CLE ef- 
forts well this year. 

In March our section met in Costa 
Rica for the annual out-of-country 
seminar. William Weston provided an 
excellent ethics program overlooking 
the sandy beach and lush tropical fo- 
liage at Hotel Parador. 

This year our section will present 
its annual General Practice Pro Bono 
Award to a deserving organization. 
This effort is ably led by Jerry 
Curington. Our goal is to recognize 
and reward outstanding legal service 
organizations in their efforts to pro- 
vide legal services to those in need. 

Our section is pleased to honor an 
outstanding member of The Florida 
Bar in its Tradition of Excellence 
Award. Our selection committee, 
headed by Jack Bettman, is currently 
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reviewing nominations for this award 
to be presented at the section’s recep- 
tion following its June meeting. 

Each of the members of the execu- 
tive council has contributed immea- 
surably to the work of the section this 
year. I thank each of them for their 
many contributions. Carol Kirkland, 
our section administrator, is deserv- 
ing of special thanks this year, par- 
ticularly for her efforts in making the 
Costa Rica trip an enjoyable experi- 
ence. 

Our section is constantly striving 
to find ways to assist the solo and 
small firm practitioner and the gen- 
eral practitioner. Our membership is 
varied including judges, law school 
professors, government lawyers, me- 
diators, and practitioners in large, 
small, and solo firms. We are a nimble 
microcosm of The Florida Bar. We 
hope you will consider joining us. We 
would like to know how we can better 
serve you. 

Linpa J. Barnsy, Chair 


Government Lawyer 

Another year brought another list 
of accomplishments for The Florida 
Bar’s Government Lawyer Section. In 
addition to our traditionally success- 
ful seminars, such as Practicing Be- 
fore the Supreme Court and the Gov- 
ernment in the Sunshine seminars, 
the 2003-2004 calendar added The 
Federal Seminar and Section Retreat, 
a four-day adventure in Washington, 
D.C., including tours of the U.S. Capi- 
tol, Supreme Court, Justice Depart- 
ment, and Library of Congress. Pro- 
grams like these are excellent 
examples of the important role of sec- 
tions to the legal community. 

While our seminars clearly serve 
the needs of many lawyers, an equally 
fundamental goal of the Government 
Lawyer Section is to serve as the voice 
of government lawyers in The Florida 
Bar. In 2003-04, the section finally 
resolved a recurring dispute with the 
Young Lawyer Division, and reached 
agreement on amendments to The 
Florida Bar rules governing manda- 
tory CLEs. Specifically, after carefully 
reviewing the appropriateness of the 
content, the section agreed that new 
government lawyers should join the 
rest of The Florida Bar in attending 


the Practicing With Professionalism 
seminar. In return, the YLD’s agreed 
that government lawyers should be 
deferred from the traditionally pri- 
vate-practice-oriented basic CLE 
courses, and lawyers who remain in 
government practice for six years or 
more will be wholly exempt from 
those basic CLEs. (A grandfather 
clause will also provide current gov- 
ernment lawyers with an exemption 
from PWP.) After great debate and 
intense negotiations, these rules were 
overwhelmingly approved by the ex- 
ecutive council of the Government 
Lawyer Section. As this report was 
written, these changes to The Florida 
Bar rules were being finalized by the 
Board of Governors. 

The routine but important work of 
the section continues as well. As in 
previous years, our Claude Pepper 
Award will be presented to an out- 
standing public servant, and our 
standing publications committee con- 
tinues to generate excellent newslet- 
ters and articles. Notably, our ad hoc 
bylaws committee finished its work 
this year, and a long overdue update 
of the bylaws is imminent. 

Our Washington, D.C., retreat at 
the Florida House is expected to gen- 
erate more ideas for the future. Five 
initiatives are currently planned for 
2004-2005. First, recognizing the in- 
creasing importance of attorney cer- 
tification programs, the section 
agreed to explore the creation of an 
administrative and governmental 
practice certification program, and 
hopes to join with the Administrative 
Law Section in creating a new certifi- 
cation. Second, the section leadership 
has been communicating with law 
school students in an effort to expand 
our affiliate membership program 
and to attract, encourage, and men- 
tor future government lawyers. Third, 
our section will continue to press for 
legislation creating a public records 
exemption for the home addresses 
and home phone numbers of govern- 
ment lawyers. Fourth, the section 
plans to add new seminars, including 
a deeply discounted, member-only, 
telephonic CLE. Finally, our member- 
ship drive will continue, because new 
and expanding membership is essen- 
tial to the long-term development of 
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every section. 
The section holds three meetings 
each year, but has increased its effi- 
ciency by teleconferencing and email 
to complete committee assignments. 
With your help, we can do even more. 
Attention government lawyers and 
leaders: the Government Lawyer Sec- 
tion wants you! 
Kertu W. Rizzarpi, Chair 


Health Law 

Formed in 1988, the Health Law 
Section has reached an initial level 
of maturity and has a record of re- 
markable achievements. It is a reposi- 
tory of technical health law informa- 
tion that is accessible to the Bar and 
to the public. In addition to sponsor- 
ing two different HIPAA seminars, the 
two-day health law review course, and 
two additional CLE sections, one co- 
sponsored with the Tax Section, the 
Health Law Section published HIPAA 
forms and forms for living wills and 
advance directives on its Web site. 
However, 2003-04 did not bring busi- 
ness as usual to the Health Law Sec- 
tion. To ensure that the section con- 
tinues to be as effective as possible in 
achieving its goals, and does not sim- 
ply lapse into a comfortable state of 
reactivity to issues as they arise, I 
convened a year-long process of stra- 
tegic planning. 
At two strategic planning retreats, 
work groups met with facilitator Rob- 
ert Harris to identify the mission and 
goals of the section, to develop action 
plans to meet those goals, and to 
implement the administrative re- 
structuring necessary to accomplish 
them. The work group, chaired by 
Bruce Lamb, included Chet Barclay, 
Allen Grossman, Harold Kaplan, 
Laurie Levin, Professor Mary 
Crossley, and myself. 
Sincere thanks are due to these 
lawyers for their courage and hard 
work. As a result of their efforts, the 
Health Law Section has a new mis- 
sion statement and will make major 
structural changes to become a more 
project-oriented organization. 
As adopted by the executive coun- 
cil, the Health Law Section’s new mis- 
sion statement is as follows: “The 
mission of the Health Law Section of 
The Florida Bar is to provide a forum 
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for interaction and information ex- 
change to enable members to serve 
clients effectively; to produce the high- 
est quality educational programs, 
materials and services; and to provide 
technical assistance to members and 
the public on health care legal issues.” 

The three core committees that will 
implement the business of the section 
are the following: 

Education, Training and Informa- 
tion: This committee, chaired by 
Jeanne Helton, will create and offer 
quality education to members and 
others. With the Health Law Section’s 
2004-05 Chair Chet Barclay, Ms. 
Helton is already developing a three- 
day health law institute focusing on 
health records for next year in Or- 
lando, February 16-18, 2005. 

Section Effectiveness: This commit- 
tee will set the organizational and fi- 
nancial policy. Chaired by Troy 
Kishbaugh, it will promote member- 
ship in the section by increasing in- 
teraction with the other sections of the 
Bar, the American Bar Association, 
the American Health Lawyers Asso- 
ciation, and local bars. To these orga- 
nizations, it will promote the desir- 
ability of Florida as a destination for 
conferences and continuing legal edu- 
cation. 

Communications and Technology: 
This committee will maximize tech- 
nical assistance to members, public 
interest groups, and the public 
through the use of technology such as 
the Health Law Section Web site, elec- 
tronic newsletters, and retrieval of 
archived information. Under the lead- 
ership of James Farrell, West Palm 
Beach, communications and technol- 
ogy will develop a survey capability 
on the section’s Web site to determine 
the most cost-effective way to commu- 
nicate with its members. 

The section welcomes its new mem- 
bers and appreciates its senior mem- 
bers. Join us in 2004-05! 

CHRISTINE WHITNEY, Chair 


International Law 
It is my privilege and pleasure, as 
chair, to report on the activities and 
advancements of the International 
Law Section. One of the hallmarks I 
made of my mandate as chair was the 
idea of a Florida Bar International 


Law Section Outreach, directed pri- 
marily at other members of the Bar. 
The idea behind the outreach was to 
introduce to lawyers practicing in a 
wide variety of areas that the breadth 
of international law can reach into 
very many, if not all, of those practice 
areas. 

One form of this outreach offers ex- 
pertise in international law through 
joint programs with other sections, or 
by providing an international aspect 
to programs produced by other sec- 
tions. One such development is a 
seminar organized in March with the 
Criminal Law Section on interna- 
tional aspects of criminal law. 

Of course, the International Law 
Section for years has pursued a kind 
of “outreach” to lawyers and legal pro- 
fessionals from around the world. Our 
section has entered into cooperation 
“protocol” agreements with Bar orga- 
nizations around the Americas, Eu- 
rope, and Asia, and in recent years, 
has organized programs in Quebec, 
Paris, Moscow, and St. Petersburg in 
the Russian Federation. 

The section continues that trend as 
we organized a similar event in 
Barcelona, Spain, in April 2004. Oth- 
ers are planned for the future in Ger- 
many and another which will bring 
Russian jurists to Florida in 2005. 

CLE Activities: A number of these 
activities are perennial favorites. 
These include the annual Immigra- 
tion Update, conducted along with 
AILA (American Immigration Law- 
yers Association), which regularly at- 
tracts speakers of national stature 
and hundreds in attendance. Another 
is the annual International Taxation 
series, in conjunction with the Tax 
Section. 

Within the last year, the section 
enjoyed success with new programs 
on international litigation and inter- 
national arbitration, after many years 
of absence from our roster of seminars 
and other CLE programs. These pro- 
grams were organized with the energy 
and enthusiasm of a newly reconsti- 
tuted International Litigation and Ar- 
bitration Committee. Within the sec- 
tion, it is our fervent hope that those 
committee members, and others like 
them will continue to benefit and help 
the section grow and strengthen. 
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Another planned program of inter- 
est is a visit with members of the Brit- 
ish Parliament and the European Par- 
liament, which the section hopes to 
organize for 2005. At the midyear 
meeting in January, the ILS offered a 
new course on international legal 
practice in Florida, which also serves 
as a review course for certification in 
international law, a certification 
unique to Florida. 

Activities Benefitting Florida and 
Others: The section gets involved in 
international issues of interest or 
likely to impact on Florida as a whole. 
The section has demonstrated its in- 
terest and support for Miami as the 
site of the Secretariat of the Free 
Trade Area of the America (FTAA). 
The section has made efforts to dis- 
seminate information from a legal 
and economic point of view, about the 
benefits of Miami as the best location, 
hemisphere-wide, for the location of 
the Secretariat. Moreover, the section 
has engaged in efforts to determine 
to what extent the legal system in 
Florida can render our state the most 
legally hospitable jurisdiction for the 
location, realization, and implemen- 
tation of the Free Trade Area, as well 
as to benefit our state from the in- 
creased international economic activ- 
ity likely to come from it. 

One such effort over the last year 
was to urge the adjustment of pro- 
posed Bar rules affecting interna- 
tional arbitration in Florida. 

Section members have given count- 
less hours toward these efforts, al- 
ways mindful that what they were 
doing was ultimately something that 
was not only good within the legal pro- 
fession, but something that was good 
for Florida. 

Another program that gained sup- 
port within the section, and that it 
hoped to implement during 2004— 
making a contemplated gift for judi- 
cial reform in Haiti—has been put on 
hold. Utilizing the leverage of contacts 
with protocol partners in Quebec and 
in Paris, the section may yet organize 
a donation of legal texts, treatises, and 
the like in the French language for 
the use of the judiciary in Haiti, 
though not necessarily to coincide 
with the bicentennial in 2000 of the 
founding of its Republic. 
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I invite all members of The Florida 
Bar to join in our International Law 
Section Outreach—to see what we're do- 
ing within our section and to join us. 
Davin S. WILLIG, Chair 


Labor and Employment Law 

This year our section provided ad- 
ditional benefits, enhanced services, 
and more participation opportunities 
to our members. Our key focus was 
outreach to each section member. To 
that end, our section is adding a list 
serve to last year’s updated and en- 
hanced Web site. Each section mem- 
ber will have the option of participat- 
ing in the listserv or declining. Our 
new membership outreach subcom- 
mittee monitors the formation and 
implementation of the listserv. When 
it is completely running, we can send 
section notices to members in a more 
convenient and timely fashion and 
provide a forum for the exchange of 
ideas among members. 

In June, we implemented our new 
committee and subcommittee struc- 
ture with goals to increase contacts 
between section members and to 
broaden opportunities for participa- 
tion in its activities. 

Damon Kitchen and Courtney Wil- 
son stepped up gallantly to the plate 
as this year’s chairs of our new Legal 
Education and Membership Outreach 
committees. Our Legal Education 
Subcommittee chairs, Cynthia Sass, 
Frank Brown, Walter Aye, Steve 
Meck, and Michael Spellman, did a 
wonderful job of powering up our new 
subcommittees. In particular, Steve 
Meck took the assignment for the new 
“think tank” for ideas for section CLE, 
publications, and events. Cynthia 
Sass supervised a stellar year of CLE 
programs, thereby continuing the tra- 
dition of providing cost-effective and 
high quality legal education. 

Courtney Wilson’s membership 
outreach subcommittee chairs—Jeff 
Mandel, Don Ryce, Karen Buesing, 
and Marcus Snow—made great 
strides. They set up a structure for 
networking with the state’s law school 
deans and employment law profes- 
sors, as well as ABA groups and local 
bar organizations. These efforts will 
provide a solid foundation for next 
year’s efforts to partner with other en- 


tities to encourage professionalism in 
tlabor and employment practice. 

My additional thanks goes to Cary 
Singletary for chairing the Long 
Range Planning Committee. The in- 
formal membership dinners after ex- 
ecutive council meetings and recep- 
tions were well attended and 
enlightening. 

I also extend special kudos to Su- 
san Dolin for chairing our Special 
Projects Committee and for drafting 
leadership succession guidelines. 
These guidelines will serve as a ma- 
jor step toward informing our mem- 
bers of the available opportunities for 
participation and providing a tem- 
plate for what types of activities a 
section member needs to join the ex- 
ecutive council and climb the leader- 
ship ladder. These leadership succes- 
sion guidelines will encourage and 
enhance participation. Section mem- 
bership is open to all Bar members 
and our challenge this year was to 
translate that accessibility into lead- 
ership opportunities at our executive 
council and committee levels. Early 
in the year, we sent a letter to all sec- 
tion members requesting their par- 
ticipation on a committee. We appre- 


ciated the numerous responses. One 
of our goals for next year is to further 
increase interest and participation in 
committees. 

Last, but not least, I thank all of 
our executive council members, com- 
mittee chairs, subcommittee chairs, 
and committee members for their par- 
ticipation. This was a year of great 
change in our structure and activities. 
We made significant strides toward 
enhancing benefits for the member- 
ship and opportunities for participa- 
tion. I look forward to helping Susan 
Dolin, next year’s chair, continue our 
progress. 

Catuy J. BEVERIDGE, Chair 


Out-of-State 
Practitioners Division 

The Out-of-State Practitioners Di- 
vision has completed another busy, 
successful year. Among other things, 
the division’s purpose is to provide an 
organization within the Bar open to 
persons having an interest in issues 
of importance to out-of-state members 
of The Florida Bar. The division also 
assists out-of-state lawyers with ad- 
ministrative, educational, practice de- 
velopment issues, and in establishing 
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a network of out-of-state members to 
aid in the development of laws that 
eliminate disparate treatment of out- 
of-state members; to identify the pro- 
fessional needs and objectives of out- 
of-state members and implement 
programs to further these objectives; 
to develop and maintain proper pro- 
fessional relationships between in- 
state and out-of-state members; to 
provide a forum for the discussion of 
issues of interest; and to improve the 
administration and application of 
laws, rules and regulations; and to 
accomplish legitimate legislative ob- 
jectives of out-of-state members. 

_The division’s constituents are 
Florida licensed lawyers, who reside 
and practice principally outside of 
Florida. These lawyers constitute al- 
most 15 percent of the Bar’s total 
membership. Many are native Florid- 
ians whose professions and/or per- 
sonal lives have taken them outside 
the state, but who nonetheless desire 
to maintain close ties and professional 
contacts in Florida. Many are Florida 
lawyers because their clients’ busi- 
ness and legal needs are located at 
least partly in Florida, and some sim- 
ply aspire to move (or return) to the 
stae in the future. 

A principal benefit is the various 
CLE and networking opportunities. 
This year, the division hosted three 
CLE programs, and a number of so- 
cial networking opportunities. To that 
end, I appointed regional coordinators 
to help foster networking and CLE 
opportunities for members through- 
out the country. 

In conjunction with the Bar Board 
of Governors’ out-of-state meeting, 
held in Chicago in October 2003, the 
division sponsored a full-day CLE at 
the Chicago Bar Association head- 
quarters. Nearly 60 people attended 
from at least five different states. That 
same weekend, the division cohosted 
a reception with the International 
Law Section, giving local Florida Bar 
members an opportunity to meet the 
Board of Governors in a relaxed so- 
cial setting. Division members also 
joined Bar President McGrane and 
me in a tour of Chicago’s Field Mu- 
seum of Natural History, led by divi- 
sion member Jim Stola, who is a do- 
cent at the museum. 


The annual New York seminar in 
December is the most popular and sig- 
nificant annual CLE program offered 
by the division. Richard Tanner, a 
member of the Board of Governors 
and a member of the division’s execu- 
tive council, organized the CLE, which 
was another well-attended success. 
The evening before the seminar, the 
division also hosted a reception for its 
members at the Algonquin Hotel. 

In February 2004, the division 
moved out west and provided a mem- 
bers’ reception in San Francisco. It 
was well attended, and plans are in 
place to expand the opportunities 
available on the west coast. The Bar’s 
Board of Governors will meet in Las 
Vegas in October 2004, and so the di- 
vision is planning events in connec- 
tion with the meeting. 

In April 2004, the division came 
together in Washington, D.C., for a 
weekend of events at the Florida 
House, the State of Florida’s “em- 
bassy.” The executive council held its 
long-range planning meeting and a 
luncheon with a commissioner from 
the Federal Election Commission. 
Members could then obtain additional 
CLE credits in ethics with a half-day 
seminar. A panel discussion on legis- 
lative lobbying followed jointly hosted 
by the division and the Government 
Lawyers Section and reception. The 
law firms of Blank Rome and Jiranek, 
Jennings & Patterson sponsored the 
event. 

The division has continued to pro- 
vide its members, free of charge, with 
an audiotape that provides them with 
one to three ethics credit hours. This 
tape is also offered to new members. 

A new addition to the division’s 
outreach efforts is the creation of a 
Web site to inform members of CLEs 
and other special events, as well as 
locate other out-of-state practitioners 
through an on-line directory. The Web 
site further offers links to useful sites 
to assist them when they have cases 
in Florida courts, and gives practical 
information about the division. 

The Web site will work in conjunc- 
tion with the newsletter, also posted 
on the division’s Web site. The“State 
to State” newsletter is published three 
times a year, and this year’s articles 
have focused on networking, the 
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division’s BOG members, and Bar 
matters monitored by them. 

The division has additionally expe- 
rienced an increase in membership of 
almost 10 percent over last year and 
plans an increased focus on member- 
ship initiatives in the next couple of 
years. 

The division’s executive council 
made a contribution to the Bar’s “For 
the Children” program, which has 
been an initiative of special interest 
to Bar President Miles McGrane. 

The OOSPD Board of Governors 
representatives have tackled such 
high profile issues as certification re- 
quirements for out-of-state practitio- 
ners. Through the efforts of the 
division’s BOG members, particularly 
Richard Tanner, and with the assis- 
tance of Immediate Past President 
Duffy Myrtetus, and myself, the divi- 
sion fostered a compromise on certi- 
fication requirements for at least one 
practice area. This action has led the 
BOG to call for an overall review of 
the certification requirements. 

The division is regularly repre- 
sented at BOG meetings by its four 
members and at least one executive 
board member. In conjunction with 
the legislative functions of the Bar, we 
have also monitored developments in 
the areas of lawyer advertising, statu- 
tory revisions affecting out-of-staters, 
and proposed changes to board certi- 
fication directed at out-of-state 
Florida lawyers. 

The OOSPD is an excellent oppor- 
tunity for out-of-state Florida lawyers 
to become more actively involved in 
The Florida Bar. There are numerous 
ways to play an active role in the di- 
vision; and, we always welcome out- 
of-state lawyers who want to be in- 
volved. 

Scotrr Atwoop, President 


Practice Management 
and Development 

The Practice Management and De- 
velopment Section (PMDS) enjoyed a 
very successful year. PMDS is not con- 
fined to a specific area of substantive 
law; rather, the section concentrates 
its activities on aspects of the prac- 
tice of law that are related to man- 
agement of firms and staff, use and 
development of technology, quality of 
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life, and ethical issues. Our efforts this 
year were focused on initiating a pre- 
mier ethics CLE program, updating 
our Web site to be more useful for 
Florida lawyers, organizing and con- 
ducting a joint program with the New 
York State Bar Association with the 
thought that it will be an annual 
event, reviewing legislation of inter- 
est to our members, and communica- 
tions with our membership. Lawyers 
with an interest in law office technol- 
ogy or law firm management issues 
are encouraged to join the section. 

Committees: The section has several 
active committees, including CLE 
(chaired by Camille Iurillo), Web site 
and Technology (a combined effort of 
J. Eric Virgil, Ron Owen, and Rick 
Georges), and section Newsletter 
(chaired by Kevin Johnson). The 
section’s representative to the Bar’s 
CLE Committee is E.P. “Ike” Iaconis, 
who coordinated the CLE Committee’s 
effort to upgrade the CD-ROM capa- 
bility which accompanies the Bar’s 
CLE manuals. 

The Retreat: The section retreat, 
scheduled for April 29-May 1, was a 
special event. The leadership for 
both the Florida and New York prac- 
tice management sections met in 
New York City at a Practice Man- 
agement Summit. This year’s re- 
treat was held adjacent to Central 
Park at the Lubin House. Workshop 
highlights include a technology pre- 
sentation and Q & A with the world 
famous FutureLawyer, Rick Georges 
(see www.futurelawyer.com), and 
discussions of compensation, billing, 
job satisfaction, and staffing issues. 
The idea behind the joint retreat is 
for it to become an annual event 
with New York lawyers attending a 
summit in Florida next year. CLEs 
could be offered in combination with 
next year’s Florida event. The re- 
treat offers a great opportunity to 
network and socialize with col- 
leagues from another state, as well 
as learn about new developments in 
the field. 

Legislation: The section has begun 
an effort to review legislation affect- 
ing the business aspects of the prac- 
tice of law in Florida. This effort be- 
gan with review of a proposed change 
of F.S. §57.104, which would create 


greater regulation of paralegals and 
circumscribe how law firms may bill 
the time of paralegals and legal as- 
sistants. The proposed change was 
brought to the attention of the Coun- 
cil of Sections in January and dissemi- 
nated to the leadership of each sec- 
tion. A summary of the legislation will 
appear in the next section newslet- 
ter. 

CLE: The section’s flagship CLE 
program for 2004 will be our ethics 
program in October, which is a joint 
project with the law firm of Hinshaw 
& Culbertson. We appreciate the lead- 
ership of Camille Iurillo in organiz- 
ing this program. 

Web site www.flapmd.org: Featur- 
ing a calendar of events, links to other 
useful sites, and publications, our site 
is continually being updated and im- 
proved. 

For the 2004-05 year, the section will 
be in the capable hands of Rafael 
Gonzalez, as chair, and Damon Glisson, 
as chair-elect. Carol Kirkland, our de- 
lightful and capable coordinator, will 
continue the behind the scenes work 
with the Bar staff and administration. 
We look forward to sponsoring more 
CLE programs, another joint NY/FL 
law summit with CLE here in Florida, 
more frequent newsletters, and in- 
creasing our Web site resources. 

J. Eric Virait, Chair 


Tax Law 

The theme of this administration 
of the Tax Section was “Back to Ba- 
sics.” I believe the best tax lawyers 
are those who have the most knowl- 
edge and technical expertise in tax 
law, communicate with their clients 
and do the “right thing.” In this re- 
gard, the primary emphasis of the 
section was to analyze current trends, 
developments, and hot topics pertain- 
ing to substantive and procedural tax 
law issues and matters involved in 
the practice of tax law, and to encour- 
age attendees to share ideas, practice 
aids, and drafting tips. 

The goals of my administration 
were as follows: 1) educate members 
on current developments, trends, and 
changes in tax law; 2) focus on the 
ethical duties and responsibilities 
owed by lawyers engaging in ancillary 
business activities to their clients; 3) 


provide CLE programs to assist tax 
lawyers in their practices; 4) create 
continuity and guidelines for the 
mutually beneficial relationship be- 
tween the section and its sponsors; 5) 
utilize the section’s Web site to pro- 
vide value to the membership; 6) re- 
structure the certification process to 
encourage more Bar member tax law- 
yers to obtain a sufficient level of ex- 
pertise to become board certified; and 
7) continue comment on changes and 
developments in the federal tax and 
state law. 

I thank each executive council and 
board of directors member for their 
time and commitment to the section. 
I know that the success in implement- 
ing my goals and aspirations was a 
direct result of their efforts. 

The key factor in why the Tax Sec- 
tion is such a well-respected and rec- 
ognized section is the continued ac- 
tive involvement and participation 
of its past chairs. Their spirit and 
inspiration energize the section and 
serve as mentors to its younger 
members. 

The Tax Section Certification 
Committee, through the hard work 
and perseverance of Mark Holcomb, 
Mitch Horowitz, David Burke, David 
Pratt, Rick Josepher, and Jim Davis, 
restructured a new format for the 
Tax Certification Review Course. 
The restructuring should encourage 
more tax lawyers to sit for the certi- 
fication exam to become certified, 
thereby enhancing the quality of 
services provided by the Florida tax 
bar to its clients. In addition, Guy 
Whitesman, the co-chair of our Fed- 
eral Tax Division, chaired the Tax 
Certification Committee of the 
Board of Legal Specialization and 
Education of The Florida Bar, 
which revised the structure of the 
certification exam in response to 
suggestions and recommendations 
made by section members. The re- 
view course will be successful due 
to the esteemed group of tax law ex- 
perts who have agreed to become 
the faculty. Many thanks to Jerry 
Hesch and Elliott Manning for their 
dedicated service to the annual re- 
view course. 

I cannot thank Dominick Lioce 
enough for his herculean effort in 
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formalizing and developing guide- 
lines for a well-organized sponsor- 
ship program, and Ken Hackett for 
his leadership, enthusiastic support, 
and creative ideas as chair of the 
Sponsors Committee. With their 
assistance, the relationship between 
the section and its sponsors has im- 
proved. 

To determine how the sections of 
the Bar can achieve common goals, 
the section joined forces with the 
Health Law Section to sponsor a 
CLE program titled “Representing 
the Physician—2004.” The Tax Sec- 
tion also has partnered with the 
Business Law and the Real Prop- 
erty, Probate and Trust Law sections 
on the Florida Revised Uniform 
Limited Partnership Act project, and 
assisted the Real Property, Probate 
and Trust Law and the Elder Law 
sections on the Ad Hoc Florida Uni- 
form Trust Code Revision Commit- 
tee. 

I appointed members of the Tax 
Section to serve as liaison with each 
LL.M. tax program at state law 
schools and have continued the an- 
nual ethics and tax practice work- 
shops; moreover, the section is cre- 
ating a “tax hot line” to assist LL.M. 
tax students in recruiting and de- 
veloping programs to provide incen- 
tives for LL.M. tax students to join 
the section after graduation. Law 
school professors participated in our 
CLE programs and have become 
part of the faculty of the Tax Certi- 
fication Review Course. 

A significant number of new 
projects has substantially increased 
the active involvement of its mem- 
bers. For example, Bill Lane has 
been appointed as our representa- 
tive to the Ad Hoc Florida Uniform 
Trust Code Revision Committee, a 
joint committee of the Real Property, 
Probate and Trust Law, the Tax and 
the Elder Law sections. Mike 
Kosnitzky and Jim Barret prepared 
Tax Section comments to proposed 
Internal Revenue Service regula- 
tions in the area of reverse like-kind 
exchanges and the §1446 foreign 
partner withholding requirements. 
Robert Panoff prepared comments 
on a recommended standard of be- 
havior for accountants preparing 


tax returns with tax shelter items 
under §6694. Joe Schimmel, with 
the assistance of Steve Willis, has 
been creating a “state of the art” 
Web site. 

The Tax Section hosted a moot tax 
court competition for law schools 
throughout the country, commented 
on two proposed Treasury regula- 
tions, granted scholarships to stu- 
dents in Florida LL.M. tax programs 
and made presentations to them on 
legal ethics and the practice of tax 
law; coordinated CLE programs for 
tax lawyers, young lawyers, and gen- 
eral practitioners; and had members 
assume leadership roles on drafting 
committees to change Florida’s busi- 
ness, tax, and trust laws. Joseph 
Schimmel, as liaison to the Council 
of Sections, has led efforts to assist 
Miles A. McGrane III in promoting 
the Standing Committee for the Le- 
gal Needs of Children. In this re- 
gard, Tax Section members will as- 
sist in the formation of new 
tax-exempt organizations created to 
help children in need. 

Over 350 attendees attended the 
July 4 organizational meeting at 
Amelia Island. A special thank you 
goes to Mike Jorgensen, chair of the 
meeting. The social interaction and 
collegiality among the members of 
the Tax Section fosters a family-like 
atmosphere which makes atten- 
dance at our meetings a memorable 
experience. 

At this meeting, Greg Marks, 
chair of the RE-FRULPA Task Force 
updated members on the status of 
this section-led project to enact RE- 
FRULPA, which is based upon the 
model act recently adopted by The 
National Conference of Commis- 
sioners on Uniform State Laws. One 
goal was for the Tax Section to draft 
a Florida statute for submission to 
the legislature. With the support 
and assistance of the Business Law 
and the Real Property, Probate and 
Trust Law sections, such a statute 
was submitted to the Florida Legis- 
lature this year. 

The organizational meeting also 
featured a state tax law forum with 
presentations by Kevin O’ Donnell, 
chief tax counsel, Florida Depart- 
ment of Revenue; Alan Johansen, 
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staff director, Florida Senate Fi- 
nance and Tax Committee; and Jeff 
Kielbasa, deputy executive director, 
Florida Department of Revenue, and 
workshops, “What All Tax Lawyers 
Should Know About Sarbanes/ 
Oxley” and “New SEC Tax Audit 
Rule Representation Restrictions on 
Auditors.” Sam Ullman, with the 
help of eight past chairs and chair- 
elect, coordinated the Annual 
Ullman Year-end Review, which pro- 
grams summarized changes, trends, 
and developments during the prior 
months in federal and state tax law. 
The Tax Section’s fall meeting at the 
Grand Hyatt Tampa Bay began with 
a CLE program titled “Family Lim- 
ited Partnerships—Transfer Tax 
Planning During Good, Bad, Ugly 
and Uncertain Times.” The fall 
meeting also included a breakfast 
workshop, “A Long Range Planning 
View for The Florida Bar Tax Sec- 
tion.” 

Prior to the board of directors 
meeting on January 16 at the Mi- 
ami Hyatt Hotel, I met with Chair- 
elect Bill Townsend and Chair-elect 
Designate Mitch Horowitz to review 
the goals, aspirations, and visions 
of the Tax Section to ensure a 
smooth transition in our adminis- 
trations. 

On January 20, the section and 
the FICPA squared off for a basket- 
ball game during half-time at the 
Miami Heat vs. Boston Celtics game 
at the American Airlines Arena in 
Miami at the First Annual Florida 
Bar Tax Section Night at the NBA. 
The event was organized by Ken 
Hackett and featured such basket- 
ball legends as Michael Rosenberg 
and Richie Comiter. 

The annual meeting April 22-24 
at the PGA Resort in Palm Beach 
Gardens featured an education in- 
stitute, “Tax Planning Throughout 
the Life Cycle of a Family Business.” 
The annual meeting included a 
workshop on the management and 
administration of a tax practice and 
personal planning for a tax lawyer; 
a “toy show” featuring the latest 
technology and gadgets utilized in 
the practice of tax law; and a pre- 
sentation by an architectural design 
firm in designing and implementing 
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space plans for the use of the latest 
technology in law offices. 

Larry Gragg was honored at the 
annual meeting as the 2004 Gerald 
T. Hart Outstanding Tax Attorney. 
Larry is extremely highly regarded 
and respected by his peers as a tax 
lawyer’s tax lawyer, and is well 
known for his integrity and high 
moral character. 

Additionally, I would be remiss 
not to mention the Tax Section’s pro- 
gram administrator, Donna Byrd. 
Without Donna’s guidance, assis- 
tance, and pleasant attitude, I could 
not have come close to accomplish- 
ing my goals and aspirations. She 
is a consummate professional. 

I regrettably inform the Board of 
Governors of the passing of Shepard 
King. Shep was a caring, giving, sin- 
cere, bright, and fun-loving human 
being who loved his family dearly. 
He will be missed by the members 
of the Tax Section. He loved the 
practice of tax law. I will forever re- 
member Shep as a mentor who, 
along with Dennis A. LaRussa, 
taught me how to practice tax law. 
RicHaArD B. Comiter, Chair 


Trial Lawyers 

It has been a busy and produc- 
tive year for the Trial Lawyers Sec- 
tion. We have continued in our ef- 
forts to advance issues relating to 
trial lawyers while protecting the 
interests of our clients and focus- 
sing on the professionalism that is 
necessary and vital to our practice 
of law. 

This section continues to work 
tirelessly, with the help of Buddy 
Jacobs, to actively participate in the 
legislative process when it concerns 
access to courts and issues particu- 
larly relevant to the trial practice. 
We continue to focus on legislation 
involving the independence of the 
judiciary, Art. V funding and medi- 
cal malpractice reform. These issues 
are stili being actively debated and 
we are monitoring their progress 
and will weigh in on those which we 
believe affect trial lawyers and 
client’s rights. 

Previously, the section had been 
asked to address changes to the uni- 


form cost guidelines. From the re- 
sults of that task force, we then spe- 
cifically focused on the high costs of 
expert witness fees in civil litigation 
and how to reduce or contain those 
fees, and thus reduce overall litiga- 
tion costs. We made specific recom- 
mendations to promote uniformity 
and to reduce costs which we dis- 
seminated to other interested 
groups to get their input before for- 
warding these recommendations to 
the Supreme Court. 

Our CLE Committee, chaired by 
Brad Powers, has again offered a va- 
riety of courses including alterna- 
tive dispute resolution, damages, 
evidence, trial certification review, 
and the popular trial advocacy pro- 
grams. The Advanced Trial Advo- 
cacy Program, held in Gainesville 
every year, continues to offer sea- 
soned practitioners an opportunity 
to hone their advocacy skills in a 
friendly environment with the ben- 
efit of advice from some of the best 
trial lawyers in the state. It also in- 
cludes participation by London bar- 
risters which adds an extra aspect 
of advocacy training not available 
anywhere else. 

The section also continued its 


very successful Chester Bedell Mock 
Trial Competition at the midyear 
meeting. Outstanding teams from 
six Florida law schools competed. 
This provided a great opportunity 
for these young advocates to inter- 
act with trial lawyers and judges to 
begin learning the art and profes- 
sionalism of a trial lawyer. 

First published in 1995, the 
Handbook on Discovery Practice is 
a vital tool to the practicing trial 
lawyer regarding current law on dis- 
covery issues. The handbook has 
been updated each year by Mark 
Buell and his committee to reflect 
the changing landscape of discovery 
in civil litigation. The handbook has 
been endorsed by the conferences of 
circuit and county judges and has 
become required reading in some 
Florida courtrooms. 

Similarly, the section also devel- 
oped the Guidelines for Profes- 
sional Conduct which has been dis- 
seminated to lawyers since 1994. 
These guidelines provide direction 
to lawyers in their efforts to zeal- 
ously represent their clients while 
maintaining professionalism which 
is so important to a successful prac- 
tice. 
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Both the guidelines and the hand- 
book can be found at the Trial Law- 
yers Section Web site (www-flatls.org). 
This Web site is continuously updated 
to provide members access to a vari- 
ety of information concerning CLE, 
membership, recent newsletters, dis- 
covery sanction orders, and other in- 
formation. 

The Advocate, our quarterly news- 
letter, provides a forum for trial law- 
yers to express opinions and to edu- 
cate their fellow trial lawyers on 
topics which are current in the trial 
practice. 

Finally, I thank the members of 
the executive council who have 
worked tirelessly to make this trial 
bar one of the most recognized and 
respected in the nation. I appreci- 
ate the opportunity to serve not only 
as a past council member, but as the 
chair of such an honorable organi- 
zation. I would also like to thank our 
section administrator, Connie 
Stewart, for all that she does to help 
the section run smoothly. I leave the 
leadership of the section in the ca- 
pable hands of the incoming Chair 
Tom Masterson and Chair-elect 
Mark Buell, who will continue to 
lead this strong and successful sec- 
tion into the future. 

Ke G. Hamer, Chair 


Workers’ Compensation 

Our section’s purpose is to provide 
an organization open to all members 
who have a common interest in the 
workers’ compensation law and to 
provide a forum for discussion and 
exchange of ideas leading to the im- 
provement of this law. This section 
was also organized with the purpose 
of assisting judges of compensation 
claims and appellate forums in es- 
tablishing methods for the more cer- 
tain and expeditious administration 
of justice and to instill in our Florida 
Bar members a desire to increase 
their effectiveness in the trial and 
appellate review of workers’ com- 
pensation cases. 

It is with these goals in mind that 
our 27 members of the executive 
council have proudly served in their 
respective positions and commit- 
tees. Nancy Cavey has served as our 


chair-elect, Tuwana McMillan, trea- 
surer, and Tom Conroy, secretary 
and Florida Bar CLE liaison. Dor- 
othy Clay Simms chairs the CLE 
Committee, and Gerald Rosenthal 
chaired our 20th winter meeting 
and seminar in Snowmass, Colo- 
rado, and Alfred Deutschman served 
as our workers’ compensation certi- 
fication review chair. Richard Chait 
served as the membership chair, and 
Christine Franco as editor of News 
and 440/Sponsorship committee. 

The hardworking Legislative 
Committee consisted of Rafael 
Gonzalez, Steve Kronenberg, Nancy 
Cavey, and Martin Leibowitz with 
the Judiciary Committee composed 
of Steve Kronenberg and Dorothy 
Clay Simms. Nancy Cavey also 
served as Rules Committee chair as 
well as Council of Sections liaison. 
Martin Leibowitz is our Technology 
Committee chair; our Florida law 
school’s liaison is Jacqueline 
Blanton; Awards Committee chair is 
Rafael Gonzalez, and Certification 
Chair is Steven Coonrod. All of these 
members deserve our gratitude for 
their dedication and willingness to 
go the extra mile for the section. 
Your time, energy, and dedication 
exemplifies the highest standards of 
practitioners, and sets examples for 
other practitioners. Our section is 
better because of your involvement 
and leadership, but most impor- 
tantly because of your willingness 
to give of yourselves. 

As chair, I am constantly re- 
minded of the very complex and po- 
litical nature of the workers’ com- 
pensation system. We must continue 
to educate our members, the public, 
the judiciary, and most importantly 
our public officials as to the signifi- 
cance of our role and involvement 
in the Florida workers’ compensa- 
tion system. 

I am pleased to report that we 
continue to be as committed as ever 
to preserving a fair and just legal 
system for all Floridians, whether 
employees or employers. Unfortu- 
nately, the most recent change to the 
workers’ compensation law has done 
very little to alleviate the perceived 
and real crisis in workers’ compen- 
sation. The crisis is affordability of 
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premiums and unavailability of cov- 
erage. Our legislature is now tak- 
ing money from the Workers’ Com- 
pensation Trust Fund to prop up the 
JUA’s losses due to the large num- 
ber of employers left without cover- 
age. Hopefully, the legislature will 
realize it has not accomplished its 
own stated goals, and in fact has cre- 
ated a substantially worse situation 
than existed before the enactment 
of the most recent law. At the time 
of writing this report, we are a little 
over halfway through the legislative 
session, and although the shell bills 
may ultimately contain some new 
legislation regarding benefits, so far 
no benefits have been addressed 
with the minor exception of limita- 
tions on psychiatric injuries. 

Competitive ratemaking and the 
JUA are hot topics, and several dif- 
ferent bills were pending address- 
ing each. Only time will tell, but we 
can expect some new language will 
be submitted near the end of the ses- 
sion. Therefore, we must remain 
vigilant and committed to the pres- 
ervation of a fair and just workers’ 
compensation system. This level of 
commitment requires substantial fi- 
nancial resources and the hard work 
of all of our membership, not just 
those on the executive council. I en- 
courage all of you to contribute to 
the preservation of our section. 

I want to thank Fousto Gomez, our 
section’s full-time lobbyist, for all of 
his hard work, advice, and insight; 
Martin Leibowitz for his leadership 
with the Web site and technology, 
Nancy Cavey, chair-elect, who is in- 
volved in so many aspects of the sec- 
tion; and Christine Franco for the 
very excellent job performing the 
difficult task of editor of News and 
440. I would also like to thank all of 
those on the Executive Committee 
and the Legislative Committee for 
their time and efforts this year. Last 
but not least, I would like to thank 
each member of this section, and the 
executive council for entrusting me 
to be chair and serve in this capac- 
ity. I am very proud of my opportu- 
nity to serve as the chair of The 
Florida Bar Workers’ Compensation 
Section. 

Dennis D. SMEJKAL, Chair 
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